
PART 15

CONTRACTING BY NEGOTIATION

15.106-1 Examination of Records clause.
    (a) This subsection implements 10 U.S.C. 2313(b) and (c) and 41 U.S.C. 254(c).
    (b) When contracting by negotiation, the contracting officer shall insert the clause at 52.215-1, Examina-
tion of Records by Comptroller General, in solicitations and contracts, except when—

    (1) Making small purchases (see Part 13);
    (2) Contracting for utility services at rates not exceeding those established to apply uniformly to the
public, plus any applicable reasonable connection charge; or
    (3) Making contracts with foreign contractors for which the agency head authorizes omission under
Subpart 25.9.

    (c) In connection with administration of the clause in research and development contracts with nonprofit
institutions, including subcontracts under these contracts, the Comptroller General does not require original
documentation of transportation costs (exclusive of travel). [FAC 90-31]

15.106-1 Audit and Records—Negotiation clause.

15.106-2 Audit—Negotiation clause.

FAR as of FAC 90-25 FAR as revised

(a) This subsection implements 10 U.S.C.
2313(a), 41 U.S.C. 254(b), 10 U.S.C. 2306(f), and
OMB Circular No. A-133.

(a) This subsection implements 10 U.S.C. 2313,
41 U.S.C. 254d, and OMB Circular No. A-133.

(b) The contracting officer shall, when contracting
by negotiation, insert the clause at 52.215-2,
Audit— Negotiation, in solicitations and contracts,
unless the acquisition is a small purchase under Part
13.

(b) The contracting officer shall, if contracting by
negotiation, insert the clause at 52.215-2, Audit and
Records—Negotiation, in solicitations and con-
tracts except those (1) not exceeding the
simplified acquisition threshold in Part
13; or (2) for utility services at rates not
exceeding those established to apply uni-
formly to the general public, plus any ap-
plicable reasonable connection charge.

In facilities contracts, the contracting officer shall
use the clause with its Alternate I.  In cost-reim-
bursement contracts with educational institutions
and other nonprofit organizations, the contracting of-
ficer shall use the clause with its Alternate II.

(c) In facilities contracts, the contracting officer
shall use the clause with its Alternate I.  In cost-
reimbursement contracts with educational institu-
tions and other nonprofit organizations, the contract-
ing officer shall use the clause with its Alternate II.
If the examination of records by the
Comptroller General is waived in accor-
dance with 25.901, the contracting officer
shall use the clause with its Alternate III.
[FAC 90-31]
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52.215-2 Audit and Records—Negotiation.

FAR as of FAC 90-25 FAR as revised

AUDIT—NEGOTIATION
(FEB 1993)

AUDIT AND RECORDS—NEGOTIATION
(OCT 1995)

(a) As used in thi s  clause,  records  in-
cludes books ,  documents ,  accounting pro-
cedures  and practi ces ,  and other data,  re-
gardless  of type and regardless  of whether
such items are in wri tten form,  in the form
of computer data,  or in any other form.

(a) Examination of costs.  If this is a cost-
reimbursement, incentive, time-and-materials, labor-
hour, or price-redeterminable contract, or any com-
bination of these, the Contractor shall maintain—
and the Contracting Officer or representatives of the
Contracting Officer shall have the right to examine
and audit—books, records, documents, and other evi-
dence and accounting procedures and practices, re-
gardless of form (e.g., machine readable media such
as disk, tape, etc.) or type (e.g., data bases, applica-
tions software, data base management software,
utilities, etc.), sufficient to reflect properly all costs
claimed to have been incurred or anticipated to be in-
curred in performing this contract.  This right of ex-
aminations shall include inspection at all reasonable
times of the Contractor's plants, or parts of them,
engaged in performing the contract.

(b) Examination of costs.  If this is a cost-
reimbursement, incentive, time-and-materials, labor-
hour, or price redeterminable contract, or any com-
bination of these, the Contractor shall maintain and
the Contracting Officer, or an authorized repre-
sentative of the Contracting Officer, shall have the
right to examine and audit all records and other evi-
dence sufficient to reflect properly all costs claimed
to have been incurred or anticipated to be incurred di-
rectly or indirectly in performance of this contract.
This right of examination shall include inspection at
all reasonable times of the Contractor's plants, or
parts of them, engaged in performing the contract.

(b)  Cost or pricing data.  If, pursuant to law, the
Contractor has been required to submit cost or pric-
ing data in connection with pricing this contract or
any modification to this contract, the Contracting
Officer or representatives of the Contracting Officer
who are employees of the Government shall have
the right to examine and audit all of the Contractor's
books, records, documents, and other data, regardless
of form (e.g., machine readable media such as disk,
tape, etc.) or type (e.g., data bases, applications
software, data base management software, utilities,
etc.), including computations and projections, related
to proposing, negotiating, pricing, or performing
the contract or modification, in order to evaluate the
accuracy, completeness, and currency of the cost or
pricing data.  The right of examination shall extend
to all documents necessary to permit adequate
evaluation of the cost or pricing data submitted,
along with the computations and projections used.

(c) Cost or pricing data.  If the Contractor has
been required to submit cost or pricing data in con-
nection with any pricing action relating to this
contract, the Contracting Officer, or an authorized
representative of the Contracting Officer, in order
to evaluate the accuracy, completeness, and currency
of the cost or pricing data, shall have the right to
examine and audit all of the Contractor's records, in-
cluding computations and projections, related to—

(1) The proposal for the contract, subcontract, or
modification;

(2) The discussions conducted on the proposal(s),
including those related to negotiating;

(3) Pricing of the contract, subcontract, or modi-
fication; or

(4) Performance of the contract, subcontract or
modification.

(d) Comptroller General—(1) The
Comptroller General of the United States,
or an authorized representative, shall have
access to and the right to examine any of
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the Contractor's directly pertinent records
involving transactions related to this con-
tract or a subcontract hereunder.

(2) Thi s  paragraph may not be con-
s trued to require the Contractor or subcon-
tractor to create or maintain any record
that the Contractor or subcontractor does
not maintain in the ordinary course of
bus iness  or pursuant to a provi s ion of l aw.

(c)  Reports.  If the Contractor is required to fur-
nish cost, funding, or performance reports, the Con-
tracting Officer or representatives of the Contracting
Officer who are employees of the Government shall
have the right to examine and audit books, records,
other documents, and supporting materials, for the
purpose of evaluating (1) the effectiveness of the
Contractor’s policies and procedures to produce data
compatible with the objectives of these reports and
(2) the data reported.

(e) Reports.  If the Contractor is required to fur-
nish cost, funding, or performance reports, the Con-
tracting Officer or an authorized representative of
the Contracting Officer shall have the right to exam-
ine and audit the supporting records and materials,
for the purpose of evaluating (1) the effectiveness of
the Contractor's policies and procedures to produce
data compatible with the objectives of these reports
and (2) the data reported.

(d)  Availability.  The Contractor shall make
available at its office at all reasonable times the ma-
terials described in paragraphs (a) and (b) above, for
examination, audit, or reproduction, until 3 years af-
ter final payment under this contract, or for any
shorter period specified in Subpart 4.7, Contractor
Records Retention, of the Federal Acquisition Regu-
lation (FAR), or for any longer period required by
statute or by other clauses of this contract. In addi-
tion—

(1) If this contract is completely or partially
terminated, the records relating to the work ter-
minated shall be made available for 3 years after
any resulting final termination settlement; and

(2) Records relating to appeals under the Dis-
putes clause or to litigation or the settlement of
claims arising under or relating to this contract
shall be made available until  such appeals, liti-
gation, or claims are disposed of.

(f) Availability.  The Contractor shall make
available at its office at all reasonable times the rec-
ords, materials, and other evidence described in para-
graphs (a), (b), (c), (d), and (e) of this clause,
for examination, audit, or reproduction, until 3 years
after final payment under this contract or for any
shorter period specified in Subpart 4.7, Contractor
Records Retention, of the Federal Acquisition Regu-
lation (FAR), or for any longer period required by
statute or by other clauses of this contract.  In addi-
tion—

(1) If this contract is completely or partially
terminated, the records relating to the work termi-
nated shall be made available for 3 years after any re-
sulting final termination settlement; and

(2) Records relating to appeals under the Dis-
putes clause or to litigation or the settlement of
claims arising under or relating to this contract shall
be made available until such appeals, litigation, or
claims are finally resolved.

(e)  Except as otherwise provided in FAR Subpart
4.7, Contractor Records Retention, the Contractor
may transfer computer data in machine readable form
from one reliable computer medium to another.  The
Contractor's computer data retention and transfer
procedures shall maintain the integrity, reliability,
and security of the original data.  The contractor's
choice of form or type of materials described in
paragraphs (a), (b), and (c) of this clause affects nei-
ther the Contractor's obligations nor the Govern-
ment's rights under this clause.
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(f)  The Contractor shall insert a clause contain-
ing all the terms of this clause, including this para-
graph (f), in all subcontracts under this contract that
are over the small purchase limitation in FAR Part
13, altering the clause only as necessary to identify
properly the contracting parties and the Contracting
Officer under the Government prime contract.  

(g) The Contractor shall insert a clause contain-
ing all the terms of this clause, including this para-
graph (g), in all subcontracts under this contract that
exceed the simplified acquisition threshold
in FAR Part 13, and—

(1) That are cost-reimbursement, in-
centive, time-and-materials, labor-hour, or
price-redeterminable type or any combina-
tion of these;

(2) For which cost or pricing data are
required; or

(3) That require the subcontractor to
furnish reports as discussed in paragraph
(e) of this clause.
The clause may be altered only as necessary to
identify properly the contracting parties and the Con-
tracting Officer under the Government prime con-
tract.

Alternate I (APR 1984).  In facilities contracts,
add the following sentence at the end of paragraph (a)
of the basic clause:

The obligations and rights specified in this para-
graph shall extend to the use of, and charges for the
use of, the facilities under this contract.

Alternate I (OCT 1995). As prescribed in
15.106-1(c), in facilities contracts, add the following
sentence at the end of paragraph (b) of the basic clause:

The obligations and rights specified in this
paragraph shall extend to the use of, and charges for
the use of, the facilities under this contract.

Alternate II (FEB 1993).  In cost-reimbursement
contracts with educational and other nonprofit insti-
tutions, add the following paragraph (g) to the basic
clause:

(g) The provisions of OMB Circular No. A-133
“Audits of Institutions of Higher Learning and Other
Nonprofit Institutions” apply to this contract.

Alternate II (OCT 1995).  As prescribed
in 15.106-1(c), in cost-reimbursement contracts
with educational and other non-profit institutions,
add the following paragraph (h) to the basic clause:

(h) The provisions of OMB Circular No. A-
133, "Audits of Institutions of Higher Learning and
Other Nonprofit Institutions," apply to this contract.

Alternate III (OCT 1995). As precribed
in 15.106-1(c), delete paragraph (d) of the
basic clause and redesignate the remaining
paragraphs accordingly.       [FAC 90-31]

15.106-2  Audit— Commercial items.  [FAC 90-32]

(a) This subsection implements 10 U.S.C. 2306a(d)(2) and (3) and 41 U . S . C .
254b(d)(2) and (3).

(b) The contracting officer shall, when contracting by negotiation, insert clause
52.215-43, Audit—Commercial Items, in solicitations and contracts when submission
of cost or pricing data is expected to be excepted under 15.804-1(a)(2) (i.e., a commer-
cial item where price is otherwise fair and reasonable).  The clause shall also be in -
cluded in solicitations and contracts when cost or pricing data are required, for incor-
poration into subcontracts that may be excepted under 15.804-1(a)(2).
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52.215-43  Audit—Commercial Items.  [FAC 90-32]

As prescribed at 15.106-2, insert the following clause:
AUDIT—COMMERCIAL ITEMS (OCT 1995)

(a) As used in this clause, records include books, documents, accounting procedures
and practices, and other data, regardless of type and regardless of whether such i tems
are in written form, in the form of computer data, or any other form.

(b) This paragraph applies to solicitations and contracts or subcontracts for com-
mercial items that may be or have been granted an exception from submittal of cost or
pricing data only under FAR 15.804-1(a)(2). In order to determine the accuracy of the
information on prices at which the same or similar items have been sold in the com-
mercial market, the Contracting Officer and authorized representatives have a right t o
examine such information provided by the offeror, Contractor, or subcontractor, and
all records that directly relate to such information. Access does not extend to cost or
profit information or other data relevant solely to the offeror's determination of the
prices to be offered in the marketplace. This right shall expire two years after the date
of award of the contract, or two years after the date of any modification to the con-
tract, with respect to which this information is provided.

(c) If the prime Contractor and each higher-tier subcontractor were required to sub-
mit cost or pricing data, the Contractor and each subcontractor shall insert the sub-
stance of this clause, including this paragraph (c), in each subcontract for which sub-
mission of cost or pricing data was required or for which an exception was granted un-
der FAR 15.804-1(a)(2).

 (End of clause)

15.402 General. [FAC 90-29]

(k) In accordance with Subpart 4.5, contracting officers may authorize use o f
electronic commerce for submission of offers. If electronic offers are authorized, the
solicitation shall specify the electronic commerce method(s) that offerors may use.

52.215-9  Submission of Offers.

FAR as of FAC 90-25 FAR as revised

SUBMISSION OF OFFERS (DEC 1989)
* * * * *
(d)   * * * * *

SUBMISSION OF OFFERS (JUL 1995)
* * * * *
(d) Offers  submitted by electronic comerce
shal l  be cons idered only if the el ectronic
commerce method was  speci fi cal ly  s tipu-
lated or permi tted by the sol i ci tation.
(e)  * * * * *      [FAC 90-29]

15.406-5 Part IV—Representations and instructions.

FAR as of FAC 90-25 FAR as revised

(b) Section L, Instructions, conditions, and no-
tices to offerors or quoters. Insert in this section so-
licitation provisions and other information and in-

(b) Section L, Instructions, conditions, and notices
to offerors or quoters. Insert in this section solicita-
tion provisions and other information and instruc-
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structions not required elsewhere to guide offerors or
quoters in preparing proposals or quotations. Any al-
teration pertaining to the solicitation shall be in-
cluded in this section as part of the provision at
52.252-3, Alterations in Solicitation. Prospective
offerors or quoters may be instructed to submit tech-
nical proposals in severable parts to meet agency re-
quirements. The severable parts should provide for
separation of technical and cost or pricing data. The
instructions may specify further organization of pro-
posal or quotation parts, such as (1) administrative,
(2) management, (3) technical, and (4) cost or pric-
ing data.

tions not required elsewhere to guide offerors or
quoters in preparing proposals or quotations. Any al-
teration pertaining to the solicitation shall be in-
cluded in this section as part of the provision at
52.252-3, Alterations in Solicitation. Prospective
offerors or quoters may be instructed to submit tech-
nical proposals in severable parts to meet agency re-
quirements. The severable parts should provide for
separation of cost or pricing data, past perfor-
mance data and, when needed, technical
data.  The instructions may specify further organi-
zation of proposal or quotation parts, such as (1) ad-
ministrative, (2) management, (3) technical,
(4) past performance, and (5) cost or pricing data
(see 15. 804-6 and 15. 804-8). [FACs 90-26 & 32

(c) Section M, Evaluation factors for award.
Identify all factors, including cost or price, cost or
price-related factors, and non-cost or non-price-related
factors, and any significant subfactors that will be
considered in awarding the contract (see 15.605(e)
and (f) and the multiple award provision at 52.215-
34) and state the relative importance the Government
places on those evaluation factors and subfactors.

(c) Section M, Evaluation factors for award.
Identify all significant factors, including cost or
price, cost or price-related factors, and non-cost or
non-price-related factors, and any significant subfac-
tors that will be considered in awarding the contract
(see 15.605(d) and e) and the multiple award provi-
sion at 52.215-34) and state the relative importance
the Government places on those evaluation factors
and subfactors.   [FAC 90-31]

15.407 Solicitation provisions.

FAR as of FAC 90-25 FAR as revised

(d)  The contracting officer shall—
(1)  Insert in RFP's for other than construction

the provision at 52.215-13, Preparation of Offers;
(2)  Insert in RFP's the provision at 52.215-

14, Explanation to Prospective Offerors;
(3)  Insert in RFP's the provision at 52.215-

15, Failure to Submit Offer; and
     * * * * *

(d)  The contracting officer shall—
(1)  Insert in RFP's for other than construction

the provision at 52.215-13, Preparation of Offers;
(2)  Insert in RFP's the provision at 52.215-

14, Explanation to Prospective Offerors;
(3)  Insert in RFP's the provision at 52.215-

15, Failure to Submit Offer, except when us-
ing electronic data interchange methods
not requiring solicitation mailing l ists ;
and   * * * *        [FAC 90-29]

52.215-15 Failure to Submit Offer.

FAR as of FAC 90-25 FAR as revised

FAILURE TO SUBMIT OFFER (APR 1984)
Recipients of this solicitation not responding

with an offer should not return this solicitation, un-
less it specifies otherwise. Instead, they should ad-
vise the issuing office by letter or postcard whether
they want to receive future solicitations for similar

FAILURE TO SUBMIT OFFER (JUL 1995)
Recipients of this solicitation not responding

with an offer should not return this solicitation, un-
less it specifies otherwise.  Instead, they should ad-
vise the issuing office by letter, postcard, or estab-
lished electronic commerce methods,
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requirements. If a recipient does not submit an offer
and does not notify the issuing office that future so-
licitations are desired, the recipient’s name may be
removed from the applicable mailing list.

whether they want to receive future solicitations for
similar requirements.  If a recipient does not submit
an offer and does not notify the issuing office that
future solicitations are desired, the recipient's name
may be removed from the applicable mailing list.
[FAC 90-29]

15.407 Solicitation provisions.

FAR as of FAC 90-25 FAR as revised

(d)  The contracting officer shall—
* * * *
(4) Insert in RFP's the provision at 52.215-16, Con-
tract Award.  

(i) Civilian agencies, other than the Coast Guard
and the National Aeronautics and Space Administra-
tion, shall use the basic provision as stated.

(ii) If the RFP is for construction, the contracting
officer shall use the provision with its Alternate I.

(iii) The Department of Defense, the Coast
Guard, and the National Aeronautics and Space Ad-
ministration shall use the basic provision with its
Alternate II if the contracting officer intends that
proposals will be evaluated with, and award made af-
ter, discussions with the offerors.  

(iv) The Department of Defense, the Coast
Guard, and the National Aeronautics and Space Ad-
ministration shall use the basic provision with its
Alternate III if the contracting officer intends that
proposals will be evaluated, and award made, with-
out discussions with offerors.

(d)  The contracting officer shall—
* * * *
(4) Insert in RFP's the provision at 52.215-16, Con-
tract Award.  

(i) If the RFP is for construction, the contracting
officer shall use the provision with its Alternate I.
If awards are to be made without discus-
sions, also use Alternate II.

(ii) If the contracting officer intends to
evaluate offers and make award without
discussions, use the basic provision with
its Alternate II.    [FAC 90-31]

52.215-16 Contract Award.

FAR as of FAC 90-25 FAR as revised

CONTRACT AWARD (JUL 1990)
* * * *

(c) The Government may award a contract on
the basis of initial offers received, without discus-
sions. Therefore, each initial offer should contain the
offeror’s best terms from a cost or price and techni-
cal standpoint.
* * * *

    Alternate II    (NOV 1992).  As prescribed in
15.407(d)(4)(iii), substitute the following paragraph
(c) for paragraph (c) of the basic provision:

CONTRACT AWARD (OCT 1995)
* * * *

(c) The Government intends to evaluate
proposals and award a contract after con-
ducting written or oral discussions with
all responsible offerors whose proposals
have been determined to be within the
competitive range.  However, each initial of-
fer should contain the offeror's best terms from a
cost or price and technical standpoint.
* * * *

    Alternate II    (SEPT 1995).  As prescribed in
15.407(d)(4)(ii), substitute the following paragraph
(c) for paragraph (c) of the basic provision:
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(c) The Government intends to evaluate propos-
als and award a contract without discussions with of-
ferors. Therefore, each initial offer should contain
the offeror's best terms from a cost or price and
technical standpoint.  However, the Government re-
serves the right to conduct discussions if later deter-
mined by the Contracting Officer to be necessary.

(c) The Government intends to evaluate proposals
and award a contract without discussions with offer-
ors (except communications conducted for
the purpose of minor clarification). There-
fore, each initial offer should contain the offeror's
best terms from a cost or price and technical stand-
point.  However, the Government reserves the right
to conduct discussions if later determined by the
Contracting Officer to be necessary.   [FAC 90-31]

15.406-2 Part I—The Schedule.

FAR as of FAC 90-25 FAR as revised

The contracting officer shall prepare the contract
Schedule as follows:
* * * * *

(c) Section C, Description/specifications/work
statement.  Include any description or specifications
needed in addition to Section B (see Part 10, Specifi-
cations, Standards, and Other Product Descriptions).

The contracting officer shall prepare the contract
Schedule as follows:
* * * * *

(c) Section C, Description/specifications/work
statement.  Include any description or specifications
needed in addition to Section B (see Part 11).

(d) Section D, Packaging and marking.  Provide
packaging, packing, preservation, and marking re-
quirements, if any (see 10.004(e)).
* * * * *

(d) Section D, Packaging and marking.  Provide
packaging, packing, preservation, and marking re-
quirements, if any.
* * * * *

(f) Section F, Deliveries or performance.  Specify
the requirements for time, place, and method of de-
livery or performance (see Part 12, Contract Deliv-
ery or Performance, and 47.301-1).
* * * * *

(f) Section F, Deliveries or performance.  Specify
the requirements for time, place, and method of de-
livery or performance (see Subpart 11.4, Deliv-
ery or Performance Schedules, and 47.301-1).
[FAC 90-32]
* * * * *

15.410 Amendment of solicitations before closing date.

FAR as of FAC 90-25 FAR as revised

* * * *
(b ) Th e co ntra ctin g of fice r sh all dete rmin e if 

th e cl osin g da te n eeds  to be c hang ed w hen amen d-
in g a soli cita tion . If  the  tim e av aila ble befo re
cl osin g is  ins uffi cien t, p rosp ecti ve o ffer ors or
qu oter s sh all be n otif ied by t eleg ram or t elep hone 
of  an exte nsio n of  the  clo sing  dat e, an d th e no ti-
fi cati on s hall  be conf irme d in  the  wri tten 
am endm ent to t he s olic itat ion.  The  con trac ting 
of fice r sh all not awar d a cont ract  unl ess any
am endm ents  mad e to  an RFP have  bee n is sued  in
su ffic ient  tim e to  be cons ider ed b y pr ospe ctiv e
of fero rs.

* * * *
(b ) The contracting officer shall determine if the

closing date needs to be changed when amending a
solicitation.  If the time available before closing is
insufficient, prospective offerors or quoters shall be
notified by electronic data interchange, tele-
gram, or telephone of an extension of the closing
date.  Telephonic and telegraphic notices
shall be confirmed in the written amendment to the
solicitation.  The contracting officer shall not award
a contract unless any amendments made to an RFP
have been issued in sufficient time to be considered
by prospective offerors. [FAC 90-29]
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15 . 412  Lat e pr opos al s ,  mod i fi c atio ns ,  and wi th draw al s  of p ropo sal s .

FAR as of FAC 90-25 FAR as revised

* * * *
(d) When a late proposal or modification is re-

ceived and it is clear from available information that
it cannot be considered for award, the contracting of-
ficer shall promptly notify the offeror that it was re-
ceived late and will not be considered. The notice
need not be given when the proposed contract is to
be awarded within a few days and the notice pre-
scribed in 15.1001(c)(1) would suffice.
* * * *

* * * *
(d) When a late proposal or modification is re-

ceived and it is clear from available information that
it cannot be considered for award, the contracting offi-
cer shall promptly notify the offeror that it was re-
ceived late and will not be considered. The notice need
not be given when the proposed contract is to be
awarded within a few days and the notice prescribed in
15.1002 (c)(1) would suffice. [FAC 90-31]
* * * *

(h) Upon withdrawal of an electroni-
cally transmitted proposal, the data re-
ceived shall not be viewed and shall be
purged from primary and backup data stor-
age systems. [FAC 90-29]

52.215-10  Late Submissions, Modifications, and Withdrawals of Proposals.

FAR as of FAC 90-25 FAR as revised

LATE SUBMISSIONS, MODIFICATIONS, AND
WITHDRAWALS OF PROPOSALS (DEC 1989)

(a)  Any proposal received at the office designated
in the solicitation after the exact time specified for
receipt will not be considered unless it is received
before award is made and it—
* * * *

(4) Is the only proposal received.
* * * *

LATE SUBMISSIONS, MODIFICATIONS, AND
WITHDRAWALS OF PROPOSALS (JUL 1995)

(a)  Any proposal received at the office designated
in the solicitation after the exact time specified for
receipt will not be considered unless it is received
before award is made and it—
* * * *

(4) Was  transmi tted through an el etronic
commerce method authorized by the sol i ci -
tation and was  received by the Government
not l ater than 5:00 p. m.  one working day
prior to the date speci fi ed for receipt of
proposal s ; or

(5) Is the only proposal received.
* * * * *   [FAC 90-29]

52. 215-36  Late S ubmiss ions ,  Modi fications ,  and Withdrawal s  of Proposal s  (Overseas ).

FAR as of FAC 90-25 FAR as revised

LATE SUBMISSIONS, MODIFICATIONS, AND
WITHDRAWALS OF PROPOSALS (OVERSEAS)

(DEC 1989)
(a)  Any proposal received at the office designated

in the solicitation after the exact time specified for
receipt will not be considered unless it is received
before award is made and it—

(1)  Was sent by mail or, if authorized by the so-
licitation, was sent by telegram or via facsimile, and

LATE SUBMISSIONS, MODIFICATIONS, AND
WITHDRAWALS OF PROPOSALS (OVERSEAS)

(JUL 1995 )
(a)  Any proposal received at the office designated

in the solicitation after the exact time specified for
receipt will not be considered unless it is received
before award is made and it—

(1)  Was sent by mail or, if authorized by the so-
licitation, was sent by telegram or via facsimile, and
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it is determined by the Government the late receipt
was due solely to mishandling by the Government
after receipt at the Government installation; or

(2) Is the only proposal received.
* * * * *

it is determined by the Government the late receipt
was due solely to mishandling by the Government
after receipt at the Government installation;

(2)  Was transmitted through an elec-
tronic commerce method authorized by the
solicitation and was received by the Gov-
ernment not later than 5:00 p.m. one
working day prior to the date specified for
receipt of proposals; or

(3) Is the only proposal received.  [FAC 90-29]
* * * * *

15.501 Definitions.

FAR as of FAC 90-25 FAR as revised

* * * * *
“Commercial product offer” means an offer of a

commercial product that is usually sold to the gen-
eral public and that the vendor wishes to see intro-
duced in the Government’s supply system as an al-
ternate or replacement for an existing supply item.
* * * * *

* * * * *
“Commercial item offer” means an offer of a

commercial item the vendor wishes to see intro-
duced in the Government's supply system as an al-
ternate or replacement for an existing supply item.
[FAC 90-32]
* * * * *

15.503 General.

FAR as of FAC 90-25 FAR as revised

* * * * *
(b) Advertising material, commercial product of-

fers, contributions, or technical correspondence as
defined in 15.501 are not unsolicited proposals.
* * * * *

* * * * *
(b) Advertising material, commercial item of-

fers, contributions, or technical correspondence as
defined in 15.501 are not unsolicited proposals.
* * * * *        [FAC 90-32]

15 . 604   Re spon s ibi l i ti es .

(a) Agency heads or their designees are responsi-
ble for source selection.

(b) The cognizant technical official is responsible
for the technical requirements related to the source
selection process.

(c) The contracting officer is responsible for con-
tractual actions related to the source selection proc-
ess, including—

(1) Issuing solicitations to which this subpart
applies in accordance with Subpart 15.4 and this
subpart;

(a) Agency heads or their designees are responsi-
ble for source selection.

(b) The cognizant technical official is responsible
for the technical and past performance re-
quirements related to the source selection process.

(c) The contracting officer is responsible for con-
tractual actions related to the source selection proc-
ess, including—

(1) Issuing solicitations to which this subpart
applies in accordance with Subpart 15.4 and this
subpart;
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(2) Conducting or coordinating cost or price
analyses as prescribed in Subpart 15.8;

(3) Conducting or controlling all negotiations
concerning cost or price, technical requirements,
and other terms and conditions; and

(4) Selecting the source for contract award, un-
less another official is designated as the source se-
lection authority.

(2) Conducting or coordinating cost or price
analyses as prescribed in Subpart 15.8;

(3) Conducting or controlling all negotiations
concerning cost or price, technical requirements,
past performance, and other terms and condi-
tions; and

(4) Selecting the source for contract award, un-
less another official is designated as the source se-
lection authority.    [FAC 90-26]

15.605 Evaluation factors and subfactors.

FAR as of FAC 90-25 FAR as revised

(a) The factors that will be considered in evalu-
ating proposals should be tailored to each acquisition
and include only those factors that will have an im-
pact on the source selection decision.

(a) The factors and subfactors that will be
considered in evaluating proposals shall be tailored
to each acquisition and shall include only those fac-
tors that will have an impact on the source selection
decision. [FAC 90-31]

(b) The evaluation factors that apply to an acqui-
sition and the relative importance of those factors are
within the broad discretion of agency acquisition of-
ficials. However, price or cost to the Government
shall be included as an evaluation factor in every
source selection.

(b) (1) The evaluation factors and subfactors
that apply to an acquisition and the relative impor-
tance of those factors and subfactors are within
the broad discretion of agency acquisition officials
except that— [FACs 90-26 & 31]

(i) Price or cost to the Government shall be in-
cluded as an evaluation factor in every source selec-
tion. [FAC 90-26]

(ii) Past performance shall be evaluated
in all competitively negotiated acquisi-
tions expected to exceed $100,000 not
later than January 1, 1999, unless the
contracting officer documents in the con-
tract file the reasons why past perfor-
mance should not be evaluated.  Agencies
may develop their own phase-in schedule
for past performance evaluations which
meets or exceeds the following mile-
stones:  All solicitations with an estima-
ted value in excess of (A) $1,000,000 is-
sued on or after July 1, 1995; (B)
$500,000 issued on or after July 1, 1997;
and (C) $100,000 issued on or after Janu-
ary 1, 1999.  Past performance may be
evaluated in competitively negotiated ac-
quisitions estimated at $100,000 or less
at the discretion of the contracting offi-
cer. [FAC 90-26]
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Quality also shall be addressed in every source selec-
tion. In evaluation factors, quality may be expressed
in terms of technical excellence, management capa-
bility, personnel qualifications, prior experience,
past performance, and schedule compliance.

(iii)  Quality  shall be addressed in every source
selection through inclusion in one or more
of the non-cost evaluation factors or subfac-
tors, such as past performance, technical ex-
cellence, management capability, personnel qualifi-
cations, prior experience, and schedule compliance.
[FACs 90-26 & 31]

 (iv)  Environmental objectives, such as
promoting waste reduction, source reduc-
tion, energy efficiency, and maximum
practicable recovered material content (see
Part 23), shall also be considered in every
source selection, when appropriate.
[FAC 90-27]

(2) Any other relevant factors, such as cost real-
ism, may also be included.

(2) Any other relevant factors or subfactors,
such as cost realism, may also be included.
[FACs 90-26 & 31]

(c) While the lowest price or lowest total cost to
the Government is properly the deciding factor in
many source selections, in certain acquisitions the
Government may select the source whose proposal
offers the greatest value to the Government in terms
of performance and other factors. This may be the
case, for example, in the acquisition of research and
development or professional services, or when cost-
reimbursement contracting is anticipated.

(d) In awarding a cost-reimbursement contract,
the cost proposal should not be controlling, since
advance estimates of cost may not be valid indicators
of final actual costs. There is no requirement that
cost-reimbursement contracts be awarded on the ba-
sis of lowest proposed cost, lowest proposed fee, or
the lowest total proposed cost plus fee. The award of
cost-reimbursement contracts primarily on the basis
of estimated costs may encourage the submission of
unrealistically low estimates and increase the likeli-
hood of cost overruns. The primary consideration
should be which offeror can perform the contract in a
manner most advantageous to the Government, as
determined by evaluation of proposals according to
the established evaluation criteria.

(c) In awarding a cost-reimbursement contract,
the cost proposal should not be controlling, since
advance estimates of cost may not be valid indicators
of final actual costs. There is no requirement that
cost-reimbursement contracts be awarded on the ba-
sis of lowest proposed cost, lowest proposed fee, or
the lowest total proposed cost plus fee. The award of
cost-reimbursement contracts primarily on the basis
of estimated costs may encourage the submission of
unrealistically low estimates and increase the likeli-
hood of cost overruns. The primary consideration
should be which offeror can perform the contract in a
manner most advantageous to the Government, as
determined by evaluation of proposals according to
the established evaluation criteria.

(e) The solicitation shall clearly state the evalua-
tion factors, including cost or price, cost or price-
related factors, and non-cost or non-price-related fac-
tors, and any significant subfactors, that will be
considered in making the source selection and their
relative importance (see 15.406-5(c)). Numerical

(d)(1) The solicitation should be struc-
tured to provide for the selection of the
source whose proposal offers the greatest
value to the Government in terms of per-
formance, risk management, cost or price,
and other factors. At a minimum, the solici-
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weights, which may be employed in the evaluation
of proposals, need not be disclosed in solicitations.
The solicitation shall inform offerors of minimum
requirements that apply to particular evaluation fac-
tors and significant subfactors.

tation shall clearly state the significant evaluation
factors, such as cost or price, cost or price-related
factors, past performance and other non-cost
or non-price-related factors, and any significant sub-
factors, that will be considered in making the source
selection, and their relative importance (see 15.406-
5(c)).  Numerical weights, which may be employed
in the evaluation of proposals, need not be disclosed
in solicitations. The solicitation shall inform offer-
ors of minimum requirements that apply to particu-
lar evaluation factors and significant subfactors.
Further, the solicitation shall state
whether all evaluation factors other than
cost or price, when combined, are

(i) Significantly more important than
cost or price, 

(ii) Approximately equal to cost or
price, or

(iii) Significantly less important than
cost or price.

(2)  The solicitation may elaborate on
the relative importance of factors and sub-
factors at the discretion of the contracting
officer.  Agencies may elect to assign
numerical weights to evaluation factors
and employ those weights when evaluat-
ing proposals.  Numerical weights need
not be disclosed in solicitations; however ,
nothing precludes an agency from disclos-
ing the weights on a case-by-case basis.
The solicitation may state that award will
be made to the offeror that meets the so-
licitation's minimum criteria for accept-
able award at the lowest cost or price.
[FAC 90-31]

(f) In addition to other factors, offers will be
evaluated on the basis of advantages and disadvan-
tages to the Government that might result from
making more than one award (see 15.407(h)). The
contracting officer shall assume for the purpose of
making multiple awards that $500 would be the ad-
ministrative cost to the Government for issuing and
administering each contract awarded under a solicita-
tion. Individual awards shall be for the items or
combination of items that result in the lowest ag-
gregate cost to the Government, including the as-
sumed administrative costs.

(e) In addition to other factors, offers will be
evaluated on the basis of advantages and disadvan-
tages to the Government that might result from
making more than one award (see 15.407(h)). The
contracting officer shall assume for the purpose of
making multiple awards that $500 would be the ad-
ministrative cost to the Government for issuing and
administering each contract awarded under a solicita-
tion. Individual awards shall be for the items or
combination of items that result in the lowest ag-
gregate cost to the Government, including the as-
sumed administrative costs.
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15.607 Disclosure of mistakes before award.

FAR as of FAC 90-25 FAR as revised

* * * * * * * * * *
(d) If a proposal received at the Govern-

ment facility in electronic format is un-
readable to the degree that conformance to
the essential requirements of the solicita-
tion cannot be ascertained from the docu-
ment, the contracting officer immediately
shall notify the offeror and provide the
opportunity for the offeror to submit clear
and convincing evidence—

(1) Of the content of the proposal as
originally submitted; and

(2) That the unreadable condition of the
proposal was caused by Government soft-
ware or hardware error, malfunction, or
other Government mishandling. [FAC 90-29]

15.608 Proposal evaluation.

FAR as of FAC 90-25 FAR as revised

(a) Proposal evaluation is an assessment of both the
proposal and the offeror’s ability (as conveyed by the
proposal) to successfully accomplish the prospective
contract. An agency shall evaluate competitive pro-
posals solely on the factors specified in the solicita-
tion.

(1) Cost or price evaluation.  The contracting of-
ficer shall use cost or price analysis (see Subpart
15.8) to evaluate the cost estimate or price, not only
to determine whether it is reasonable, but also to de-
termine the offeror’s understanding of the work and
ability to perform the contract. The contracting offi-
cer shall document the cost or price evaluation.

(a) Proposal evaluation is an assessment of both the
proposal and the offeror's ability to successfully ac-
complish the prospective contract.  An agency shall
evaluate competitive proposals solely on the factors
specified in the solicitation.

(1) Cost or price evaluation.  The contracting of-
ficer shall use cost or price analysis (see Subpart
15.8) to evaluate the cost estimate or price, not only
to determine whether it is reasonable, but also to de-
termine the offeror’s understanding of the work and
ability to perform the contract. The contracting offi-
cer shall document the cost or price evaluation.

(2) Past Performance evaluation. [New section added by  FAC 90-26]
(i) Past performance information is an indicator of an offeror's ability to perform

the contract. The comparative assessment of past performance information is separate
from the responsibility determination required under 9.103. The number and severity
of an offeror's problems, the effectiveness of corrective actions taken, the offeror's
overall work record, and the age and relevance of past performance information should
be considered at the time it is used.

(ii) Where past performance is to be evaluated, the solicitation shall afford offer-
ors the opportunity to identify Federal, state and local government, and private con-
tracts performed by the offerors that were similar in nature to the contract being
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evaluated, so that the Government may verify the offerors' past performance on these
contracts. In addition, at the discretion of the contracting officer, the offerors may
provide information on problems encountered on the identified contracts and the offer-
ors' corrective actions. Past performance information may also be obtained from other
sources known to the Government. The source and type of past performance informa-
tion to be included in the evaluation is within the broad discretion of agency acquisi-
tion officials and should be tailored to the circumstances of each acquisition. Evalua-
tions of contractor performance prepared in accordance with Subpart 42.15 are one
source of performance information which may be used.

(iii) Firms lacking relevant past performance history shall receive a neutral
evaluation for past performance.

(2) Technical evaluation. * * * * (3) Technical evaluation. * * * *

15.610 Written or oral discussion.

FAR as of FAC 90-25 FAR as revised

(a) The requirement in paragraph (b) of this sec-
tion for written or oral discussion need not be ap-
plied in acquisitions—

(1) In which prices are fixed by law or regula-
tion;

(2) Of the set-aside portion of a partial set-aside;

(a) The requirement in paragraph (b) of this sec-
tion for written or oral discussion need not be ap-
plied in acquisitions—

(1) In which prices are fixed by law or regula-
tion;

(2) Of the set-aside portion of a partial set-aside;

(3) For civilian agencies other than the Coast
Guard and the National Aeronautics and Space Ad-
ministration, in which it can be clearly demonstrated
from the existence of full and open competition or
accurate prior cost experience with the product or
service that acceptance of the most favorable initial
proposal without discussion would result in the
lowest overall cost to the Government at a fair and
reasonable price; provided, that—
      (i) The solicitation notified all offerors of the
possibility that award might be made without dis-
cussion; and
      (ii) The award is in fact made without any writ-
ten or oral discussion with any offeror; or
      (4) For the Department of Defense, the Coast
Guard, and the National Aeronautics and Space Ad-
ministration, if the contracting officer determines
that discussions are not necessary, provided the so-
licitation contains the provision at 52.215-16 with
its Alternate III.  Once the Government states its in-
tent to award without discussions, the rationale for
reversal of this decision shall be documented in the
contract file.

(3) In which the solicitation notified
all offerors that the Government intends
to evaluate proposals and make award
without discussion unless the contracting
officer determines that discussions (other
than communications conducted for the
purpose of minor clarification) are consid-
ered necessary (see 15.407(d)(4)).  Once the
Government states its intent to award without dis-
cussions, the rationale for reversal of this decision
shall be documented in the contract file.
 [FAC 90-31]

(b) Except as provided in paragraph (a) above, the
contracting officer shall conduct written or oral dis-
cussion with all responsible offerors who submit
proposals within the competitive range. The content

(b) Except as provided in paragraph (a) of this
section, the contracting officer shall conduct writ-
ten or oral discussion with all responsible offerors
who submit proposals within the competitive range.
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and extent of the discussions is a matter of the con-
tracting officer’s judgment, based on the particular
facts of each acquisition (but see paragraphs (c) and
(d) below).

(c) The contracting officer shall—
(1) Control all discussions;
(2) Advise the offeror of deficiencies in its pro-

posal so that the offeror is given an opportunity to
satisfy the Government’s requirements;

(3) Attempt to resolve any uncertainties concern-
ing the technical proposal and other terms and condi-
tions of the proposal;

(4) Resolve any suspected mistakes by calling
them to the offeror’s attention as specifically as pos-
sible without disclosing information concerning
other offerors’ proposals or the evaluation process
(see 15.607 and Part 24); and

(5) Provide the offeror a reasonable opportunity
to submit any cost or price, technical, or other revi-
sions to its proposal that may result from the dis-
cussions.
* * * *

The content and extent of the discussions is a matter
of the contracting officer's judgment, based on the
particular facts of each acquisition (but see para-
graphs (c) and (d) of this section.
(c) The contracting officer shall—

(1) Control all discussions;
(2) Advise the offeror of deficiencies in its pro-

posal so that the offeror is given an opportunity to
satisfy the Government’s requirements;

(3) Attempt to resolve any uncertainties concern-
ing the technical proposal and other terms and condi-
tions of the proposal;

(4) Resolve any suspected mistakes by calling
them to the offeror’s attention as specifically as pos-
sible without disclosing information concerning
other offerors’ proposals or the evaluation process
(see 15.607 and Part 24);

(5) Provide the offeror a reasonable opportunity
to submit any cost or price, technical, or other revi-
sions to its proposal that may result from the dis-
cussions; and

(6) Provide the offeror an opportunity
to discuss past performance information
obtained from references on which the of-
feror had not had a previous opportunity
to comment.  Names of individuals pro-
viding reference information about an of-
feror's past performance shall not be dis-
closed. * * * *    [FAC 90-26]

15.703 Acquisitions requiring make-or-buy programs.

FAR as of FAC 90-25 FAR as revised

(a) Contracting officers shall require prospective
contractors to submit make-or-buy programs for all
negotiated acquisitions whose estimated value is $5
million or more, except when the proposed con-
tract—

* * * * *
(2) Is priced on the basis of (i) adequate price

competition, or (ii) established catalog or market
prices of commercial items sold in substantial quan-
tities to the general public, or has only prices set by
law or regulation (see 15.804-3); or

* * * * *

(a) Contracting officers shall require prospective
contractors to submit make-or-buy programs for all
negotiated acquisitions whose estimated value is $5
million or more, except when the proposed con-
tract—

* * * * *
(2)  Qualifies for an exception from the

requirement to submit cost or pricing data
under 15.804-1; or [FAC 90-32]

* * * * *
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15.704 Items and work included.

FAR as of FAC 90-25 FAR as revised

The information required from a prospective con-
tractor in a make-or-buy program shall be confined
to those major items or work efforts that would
normally require company management review of
the make-or-buy decision because they are complex,
costly, needed in large quantities, or require addi-
tional facilities to produce. Raw materials, commer-
cial products (see 11.001), and off-the-shelf items
(see 46.101) shall not be included, unless their po-
tential impact on contract cost or schedule is critical.
As a rule, make-or-buy programs should not include
items or work efforts estimated to cost less than (a)
1 percent of the total estimated contract price or (b)
any minimum dollar amount set by the agency,
whichever is less.

The information required from a prospective con-
tractor in a make-or-buy program shall be confined
to those major items or work efforts that would
normally require company management review of
the make-or-buy decision because they are complex,
costly, needed in large quantities, or require addi-
tional facilities to produce. Raw materials, commer-
cial items (see 2.101), and off-the-shelf items
(see 46.101) shall not be included, unless their po-
tential impact on contract cost or schedule is critical.
As a rule, make-or-buy programs should not include
items or work efforts estimated to cost less than (a)
1 percent of the total estimated contract price or (b)
any minimum dollar amount set by the agency,
whichever is less.  [FAC 90-32]

15.705 Solicitation requirements.

FAR as of FAC 90-25 FAR as revised

* * * * *
(b) A description of factors to be used in evaluat-

ing the proposed program, such as capability, capac-
ity, availability of small business and labor surplus
area concerns for subcontracting, establishment of
new facilities in or near labor surplus areas, delivery
or performance schedules, control of technical and
schedule interfaces, proprietary processes, technical
superiority or exclusiveness, and technical risks in-
volved; and
* * * * *

* * * * *
(b) A description of factors to be used in evaluat-

ing the proposed program, such as capability, capac-
ity, availability of small, small disadvantaged
and women-owned small business concerns for
subcontracting, establishment of new facilities in or
near labor surplus areas, delivery or performance
schedules, control of technical and schedule inter-
faces, proprietary processes, technical superiority or
exclusiveness, and technical risks involved; and
* * * * *     [FAC 90-32]

15.706 Evaluation, negotiation, and agreement.

FAR as of FAC 90-25 FAR as revised

(a) * * * * *
(b) In preparing to evaluate and negotiate prospec-

tive contractors’ make-or-buy programs, the con-
tracting officer shall request the recommendations of
appropriate personnel, including technical and pro-
gram management personnel, and the activity small
and disadvantaged business utilization specialist. The
proposed program shall also be made available to the

(a) * * * * *
(b) In preparing to evaluate and negotiate prospec-

tive contractors’ make-or-buy programs, the con-
tracting officer shall request the recommendations of
appropriate personnel, including technical and pro-
gram management personnel, and the activity small
business specialist. The proposed program shall also
be made available to the Small Business Administra-
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Small Business Administration representative, if
any, for review and recommendation. The contract-
ing officer shall request these recommendations early
enough to consider them fully before (1) agreeing to
a make-or-buy program or (2) consenting to a
change in a make-or-buy program already incorpo-
rated in a contract.

* * * * *
(d) Contracting officers shall give primary con-

sideration to the effect of the proposed make-or-buy
program on price, quality, delivery, and performance,
including technical or financial risk involved. The
evaluation of “must make” and “must buy” items
should normally be confined to ensuring that they
are properly categorized. The effect of the following
factors on the Government’s interests shall also be
considered:

* * * * *
(4) The contractor’s consideration of the compe-

tence, ability, experience, and capacity available in
other firms, especially small business, small disad-
vantaged business, or labor surplus area concerns.
* * * * *

tion representative, if any, for review and recom-
mendation. The contracting officer shall request
these recommendations early enough to consider
them fully before (1) agreeing to a make-or-buy pro-
gram or (2) consenting to a change in a make-or-buy
program already incorporated in a contract.

* * * * *
(d) Contracting officers shall give primary con-

sideration to the effect of the proposed make-or-buy
program on price, quality, delivery, and performance,
including technical or financial risk involved. The
evaluation of “must make” and “must buy” items
should normally be confined to ensuring that they
are properly categorized. The effect of the following
factors on the Government’s interests shall also be
considered:

* * * * *
(4) The contractor’s consideration of the compe-

tence, ability, experience, and capacity available in
other firms, especially small business, small disad-
vantaged business, or women-owned small
business concerns.
* * * * *                       [FAC 90-32]

15.801 Definitions.

FAR as of FAC 90-25 FAR as revised

“Commercial item” is defined in 2.101.

“Cost analysis” means the review and evaluation
of the separate cost elements and proposed profit of
(a) an offeror’s or contractor’s cost or pricing data
and (b) the judgmental factors applied in projecting
from the data to the estimated costs in order to form
an opinion on the degree to which the proposed
costs represent what the cost of the contract should
be, assuming reasonable economy and efficiency.

“Cost analysis” means the review and evaluation
of the separate cost elements and proposed profit of
(a) an offeror's or contractor's cost or pricing data or
information other than cost or pricing
data and (b) the judgmental factors applied in pro-
jecting from the data to the estimated costs in order
to form an opinion on the degree to which the pro-
posed costs represent what the cost of the contract
should be, assuming reasonable economy and effi-
ciency.

“Cost or pricing data” means all facts as of the
date of price agreement that prudent buyers and sell-
ers would reasonably expect to affect price negotia-
tions significantly. Cost or pricing data are factual,
not judgmental, and are therefore verifiable. While
they do not indicate the accuracy of the prospective
contractor’s judgment about estimated future costs or
projections, they do include the data forming the ba-
sis for that judgment. Cost or pricing data are more
than historical accounting data; they are all the facts
that can be reasonably expected to contribute to the

“Cost or pricing data” means all facts that, as of
the date of price agreement or, if applicable,
another date agreed upon between the par-
ties that is as close as practicable to the
date of agreement on price, prudent buyers and
sellers would reasonably expect to affect price nego-
tiations significantly.  Cost or pricing data are
data requiring certification in accordance
with 15.804-4.  Cost or pricing data are factual,
not judgmental, and are therefore verifiable.  While
they do not indicate the accuracy of the prospective
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soundness of estimates of future costs and to the va-
lidity of determinations of costs already incurred.
They also include such factors as * * * * *

contractor's judgment about estimated future costs or
projections, they do include the data forming the ba-
sis for that judgment.  Cost or pricing data are more
than historical accounting data; they are all the facts
that can be reasonably expected to contribute to the
soundness of estimates of future costs and to the va-
lidity of determinations of costs already incurred.
They also include such factors as—   * * * * *

“Cost realism” means the costs in an
offeror's proposal are (a) realistic for the
work to be performed; (b) reflect a clear
understanding of the requirements; and (c)
are consistent with the various elements
of the offeror's technical proposal.
* * * * *

“Information other than cost or pricing
data” means any type of information that
is not required to be certified, in accor-
dance with 15.804-4, that is necessary to
determine price reasonableness or cost re-
alism.  For example, such information
may include pricing, sales, or cost infor-
mation, and includes cost or pricing data
for which certification is determined inap-
plicable after submission.
* * * * *

“Subcontract,” as used in this subpart,
includes a transfer of commercial items
between divisions, subsidiaries, or affili-
ates of a contractor or a subcontractor.
[FAC 90-32]

15.802  Policy.

FAR as of FAC 90-25 FAR as revised

    (a) 10 U.S.C. 2306a and 41 U.S.C. 254(d) pro-
vide that all executive agencies shall require a prime
contractor or any subcontractor to submit and certify
cost or pricing data under certain circumstances. The
Acts also require inclusion of contract clauses that
provide for reduction of the contract price by any
significant amounts that such price was increased
because of submission of contractor or subcontractor
defective cost or pricing data.

(b) Contracting officers shall—
(1) Purchase supplies and services from responsi-

ble sources at fair and reasonable prices;

Contracting officers shall—
(a) Purchase supplies and services from respon-

sible sources at fair and reasonable prices. In es-
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tablishing the reasonableness of the of-
fered prices, the contracting officer shall
not obtain more information than is nec-
essary.  To the extent that the Truth in
Negotiations Act, as implemented in
15.804-2 and 15.804-5(b) permits, the
contracting officer shall generally use the
following order of preference in determin-
ing the type of information required:

(1) No further information from the of-
feror if the price is based on adequate
price competition, except as provided by
15.804-5(a)(3) .

(2) Information other than cost or pric-
ing data:

(i) Information related to prices (e.g.,
established catalog or market prices), re-
lying first on information available
within the Government; second, on infor-
mation obtained from sources other than
the offeror; and, if necessary, on informa-
tion obtained from the offeror.

(ii) Cost information, which does not
meet the definition of cost or pricing data
at 15.801.

(3) Cost or pricing data.  The contract-
ing officer should use every means avail-
able to ascertain a fair and reasonable
price prior to requesting cost or pricing
data.  Contracting officers shall not un-
necessarily require the submission of cost
or pricing data, because it leads to in-
creased proposal preparation costs, gener-
ally extends acquisition lead-time, and
wastes both contractor and Government
resources.

(2) Price each contract separately and independ-
ently and not (i) use proposed price reductions under
other contracts as an evaluation factor or (ii) consider
losses or profits realized or anticipated under other
contracts; and

(b) Price each contract separately and independ-
ently and not—

(1) Use proposed price reductions under other
contracts as an evaluation factor, or

(2) Consider losses or profits realized or antici-
pated under other contracts.

    (3) Not include in a contract price any amount for
a specified contingency to the extent that the con-
tract provides for price adjustment based upon the
occurrence of that contingency.

 (c) Not include in a contract price any amount
for a specified contingency to the extent that the
contract provides for a price adjustment based upon
the occurrence of that contingency.
    [FAC 90-32]
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15.803 General.

FAR as of FAC 90-25 FAR as revised

(a) Since information from sources other than an
offeror’s or contractor’s records may significantly af-
fect the Government’s negotiating position, Gov-
ernment personnel shall not disclose to an offeror or
contractor any conclusions, recommendations, or
portions of administrative contracting officer or audi-
tor reports regarding the offeror’s or contractor’s
proposal without the concurrence of the contracting
officer responsible for negotiation. This prohibition
does not preclude disclosing discrepancies or mis-
takes of fact (such as duplications, omissions, and
errors in computation) contained in the cost or pric-
ing data supporting the proposal.
* * * * *

(a) Since information from sources other than an
offeror’s or contractor’s records may significantly af-
fect the Government’s negotiating position, Gov-
ernment personnel shall not disclose to an offeror or
contractor any conclusions, recommendations, or
portions of administrative contracting officer or audi-
tor reports regarding the offeror’s or contractor’s
proposal without the concurrence of the contracting
officer responsible for negotiation. This prohibition
does not preclude disclosing discrepancies or mis-
takes of fact (such as duplications, omissions, and
errors in computation) contained in the cost or pric-
ing data or information other than cost or
pricing data supporting the proposal.
* * * * *          [FAC 90-32]

15.804  Cost or pricing data and information other than cost or pricing data.

15.804 Cost or pricing data.

15.804-1  Prohibition on obtaining cost or pricing data.

15.804-1 General.
    (a) Cost or pricing data submitted by an offeror or contractor enable the Government to perform cost or
price analysis and ultimately enable the Government and the contractor to negotiate fair and reasonable
prices. Cost or pricing data may be submitted actually or by specific identification in writing.
    (b) The Armed Services Procurement Manual for Contract Pricing (ASPM No. 1) was issued by the De-
partment of Defense to guide pricing and negotiating personnel. It provides detailed discussions and exam-
ples applying pricing policies to pricing problems. ASPM No. 1 is available for use for instruction and
professional guidance. However, it is not directive, and its references to Department of Defense forms and
regulations should be considered informational only. Copies of ASPM No. 1 (Stock No. 008-000-00221-5)
may be purchased from the Superintendent of Documents, Attn: Mail List Section, U.S. Government Print-
ing Office, Washington, DC 20402.

FAR as of FAC 90-25 FAR as revised

15.804-3 Exemptions from or waiver of
submission of certified cost or pricing
data.

(a) General.  Except as provided in paragraphs (b)
and (c) below, the contracting officer shall not re-
quire submission or certification of cost or pricing
data when the contracting officer determines that
prices are—

(a) Exceptions to cost or pricing data re-
quirements.  The contracting officer shall not,
pursuant to 10 U.S.C. 2306a and 41
U.S.C. 254b, require submission of cost or pric-
ing data (but may require information other
than cost or pricing data to support a de-
termination of price reasonableness or
cost realism)—

(1) If the contracting officer determines that
prices agreed upon are based on—
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(1) Based on adequate price competition (see para-
graph (b) below);

(2) Based on established catalog or market prices
of commercial items sold in substantial quantities to
the general public (see paragraph (c) below); or

(3) Set by law or regulation (see paragraph (d) be-
low).

(i) Adequate price competition (see exception
standards at paragraph (b)(1) of this subsec-
tion);

(ii) Established catalog or market prices of
commercial items sold in substantial quantities to
the general public (see exception standards at
paragraph (b)(2) of this section); or

(iii) Prices set by law or regulation (see ex-
ception standards at paragraph (b)(3) of this
subsection).

(2) For acquisition of a commercial
item, if the contracting officer does not
have sufficient information to support an
exception under paragraph (a)(1) of this
section, but the contracting officer can de-
termine the price is fair and reasonable
(see exception standards at paragraph
(b)(4) of this subsection and pricing re-
quirements at 15.804-5(b));

(3) For exceptional cases where a
waiver has been granted (see exception
standards at paragraph (b)(5) of this sec-
tion); or

(4) For modifications to contracts or
subcontracts for commercial items, if the
basic contract or subcontract was awarded
without the submission of cost or pricing
data because the action was granted an ex-
ception from cost or pricing data require-
ments under paragraph (a)(1) of this sub-
section and the modification does not
change the contract or subcontract to a
contract or subcontract for the acquisition
of other than a commercial item (see ex-
ception standards at paragraph (b)(6) of
this subsection).

(b) Adequate price competition.  (1) Price compe-
tition exists if—
    (i) Offers are solicited;

(b) Standards for exceptions from cost or
pricing data requirements—(1) Adequate price
competition.  A price is based on adequate
price competition if—

(ii) Two or more responsible offerors that can sat-
isfy the Government’s requirements submit
priced offers responsive to the solicitation’s
expressed requirements; and

(i) Two or more responsible offerors, compet-
ing independently, submit priced offers respon-
sive to the Government's expressed requirement
and if—

(iii) These offerors compete independently for a
contract to be awarded to the responsible offeror
submitting the lowest evaluated price.

(A) Award will be made to a responsi-
ble offeror whose proposal offers either—

(1) The greatest value (see 15.605(c))
to the Government and price is a substan-
tial factor in source selection; or

(2) The lowest evaluated price; and
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(2) If price competition exists, the contracting of-
ficer shall presume that it is adequate unless—
    (i) The solicitation is made under conditions that
unreasonably deny to one or more known and quali-
fied offerors an opportunity to compete;
    (ii) The low offeror has such a decided advantage
that it is practically immune from competition; or
    (iii) There is a finding, supported by a statement
of the facts and approved at a level above the con-
tracting officer, that the lowest price is unreason-
able.

(B) There is no finding that the price of
the otherwise successful offeror is unrea-
sonable.  Any such finding must be sup-
ported by a statement of the facts and ap-
proved at a level above the contracting of-
ficer.

(ii) There was a reasonable expectation,
based on market research or other assess-
ment, that two or more responsible offer-
ors, competing independently, would
submit priced offers responsive to the so-
licitation's expressed requirement, even
though only one offer is received from a
responsible, responsive offeror and if—

(A) Based on the offer received, the
contracting officer can reasonably con-
clude that the offer was submitted with
the expectation of competition, e.g., cir-
cumstances indicate that—

(1) The offeror believed that at least
one other offeror was capable of submit-
ting a meaningful, responsive offer; and

(2) The offeror had no reason to believe
that other potential offerors did not intend
to submit an offer; and

(B) The determination that the proposed
price is based on adequate price competi-
tion and is reasonable is approved at a
level above the contracting officer; or

(3) A price is “based on” adequate price competi-
tion if it results directly from price competition or if
price analysis alone clearly demonstrates that the
proposed price is reasonable in comparison with cur-
rent or recent prices for the same or substantially the
same items purchased in comparable quantities,
terms, and conditions under contracts that resulted
from adequate price competition.

(iii) Price analysis clearly demonstrates that the
proposed price is reasonable in comparison with cur-
rent or recent prices for the same or similar items
purchased in comparable quantities, under compa-
rable terms and conditions under contracts that re-
sulted from adequate price competition.

(c) Established catalog or market prices.  A pro-
posal is exempt from the requirement for submis-
sion of certified cost or pricing data if the prices are,
or are based on, established catalog or established
market prices of commercial items sold in substan-
tial quantities to the general public. In order to qual-
ify for this exemption, the terms of the proposed
purchase, such as quantity and delivery requirements,
should be sufficiently similar to those of the com-
mercial sales that the catalog or market price will be
fair and reasonable.

(2) Established catalog or market prices—

(1) “Established catalog prices” must be recorded
in a form regularly maintained by the manufacturer

(i)  Established catalog price.  Established
catalog prices are prices (including dis-
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or vendor. This form may be a catalog, price list,
schedule, or other verifiable and established record.
The record must (i) be published or otherwise avail-
able for customer inspection and (ii) state current or
last sales price to a significant number of buyers
constituting the general public (see subparagraph (5)
below).

count prices) recorded in a catalog, price list,
schedule, or other verifiable and established record
that (A) are regularly maintained by the
manufacturer or vendor; and (B) are pub-
lished or otherwise available for customer inspec-
tion.

(2) “Established market prices” are current prices
that (i) are established in the course of ordinary and
usual trade between buyers and sellers free to bargain
and (ii) can be substantiated by data from sources in-
dependent of the manufacturer or vendor.

(ii) Established market price.  An establ i shed
market pri ce i s  a pri ce that i s  established in
the course of ordinary and usual trade between buyers
and sellers free to bargain and that can be substanti-
ated by data from sources independent of the offeror.

    (3) “Commercial items” are supplies or services
regularly used for other than Government purposes
and sold or traded to the general public in the course
of normal business operations.

    (7) If an item is substantially similar to a com-
mercial item for which there is an established cata-
log or market price at which substantial quantities
are sold to the general public, but the price proposed
is not based on this catalog or market price (see
subparagraph (6) above), the contracting officer may,
if doing so will result in a fair and reasonable price,
limit any requirement for cost or pricing data to
those data that pertain to the differences between the
items. When the difference between the catalog or
market price of an item or items and the proposed
total contract price exceeds the pertinent threshold
set forth at 15.804-2(a)(1), the contracting officer
shall require submission of certified cost or pricing
data to identify and justify that difference unless an
exemption or waiver is granted.

(iii) Based on.  A price may also be based
on an established catalog or market price if the
item or class of items being purchased is not
itself a catalog or market priced commer-
cial item but is sufficiently similar to the cata-
log or market priced commercial item to ensure that
any difference in prices can be identified and justified
without resorting to cost analysis.

(NOTE: See (6) below in left hand column.)

    (4) An item is “sold in substantial quantities”
only when the quantities regularly sold are sufficient
to constitute a real commercial market. Nominal
quantities, such as models, samples, prototypes, or
experimental units, do not meet this requirement.
For services to be sold in substantial quantities, they
must be customarily provided by the offeror, using
personnel regularly employed and equipment (if any
is necessary) regularly maintained solely or princi-
pally to provide the services.

(iv) Sold in substantial quantities.  An
item is sold in substantial quantities if there are
sales of more than a nominal quantity
based on the norm of the industry seg-
ment.  In determining what constitutes a
substantial quantity, the contracting offi-
cer should consider such things as the size
of the market; and how recently the item
was introduced into the market.  Models,
samples, prototypes, and experimental units are
not substantial quantities.  For services to be
sold in substantial quantities, they must also be
customarily provided by the offeror, using personnel
regularly employed and equipment (if any is neces-
sary) regularly maintained principally to provide the
services.

(A) The method used to establish sales
may be sales order, contract, shipment,
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invoice, actual recorded sales, or other re-
cords, so long as the method used is con-
sistent, provides an accurate indication of
sales activity, and is verifiable.  If the
item would not otherwise qualify for an
exception, sales of the item by affiliates
may be considered.  In addition, sales of
essentially the same commercial item by
other manufacturers or vendors may be
considered in determining whether sales
are substantial, provided that the price of
those sales is also considered.  Data to
support sales quantities may also come
from other manufacturers, industry asso-
ciations or marketing groups, annual fi-
nancial reports, etc.

(B) An exception may apply for an item
based on the market price of the item re-
gardless of the quantity of sales of the
item previously made by the offeror or the
types of customers for these sales, pro-
vided that sales of the same or similar
items by other sellers meet the exception
criteria.

    (5) The “general public” is a significant number
of buyers other than the Government or affiliates of
the offeror; the item involved must not be for Gov-
ernment end use. For the purpose of this subsection
15.804-3, items acquired for “Government end use”
include items acquired for foreign military sales.

(v) General public.  The general public or-
dinarily consists of buyers other than the
U.S. Government or its instrumentalities,
e.g ., U.S. Government corporations.
Sales to the general public do not include
sales to affiliates of the offerors or purchases
by the U.S. Government on behalf of for-
eign governments, such as for Foreign Mili-
tary Sales.  If the contracting officer can de-
termine without requiring information
from the offeror that sales are for Gov-
ernment end use, these sales need not be
considered sales to the general public.

    (6) A price is “based on” a catalog or market price
only if the item being purchased is sufficiently simi-
lar to the catalog- or market-priced commercial item
to ensure that any difference in prices can be identi-
fied and justified without resort to cost analysis.
    (8) Even though there is an established catalog or
market price of commercial items sold in substantial
quantities to the general public, the contracting offi-
cer may require cost or pricing data if (i) the con-
tracting officer makes a written finding that the price
is not reasonable, including the facts upon which the
finding is based, and (ii) the finding is approved at a
level above the contracting officer.

(NOTE: See (iii) above in right hand col-
umn.)
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(d) Prices set by law or regulation.  A price set
by law or regulation is exempt from the requirement
for submission of certified cost or pricing data. Pro-
nouncements in the form of periodic rulings, re-
views, or similar actions of a governmental body, or
embodied in the laws, are sufficient to establish the
price.

(3) Prices set by law or regulation.  Pronounce-
ments in the form of periodic rulings, reviews, or
similar actions of a governmental body, or embodied
in the laws are sufficient to set a price.

(4) Commercial items.  For acquisition
of a commercial item, if the contracting
officer does not have sufficient informa-
tion to support an exception under
15.804-1(a)(1) or (a)(4), the contracting
officer shall grant an exception for a con-
tract, subcontract, or modification of a
contract or subcontract if the contracting
officer obtains the pricing information de-
scribed in 15.804-5(b).  Cost or pricing
data may be obtained for such a commer-
cial item only if the contracting officer
makes a written determination that the
pricing information is inadequate for per-
forming a price analysis and determining
price reasonableness.

(i ) Wa iver  for  e xcep tion al c ases .  The agen cy
he ad ( or, if t he c ontr act is w ith a fo reig n go v-
er nmen t or  age ncy,  t he h ead of t he c ontr acti ng a c-
ti vity ) ma y, in  exc epti onal  cas es, w aive  the  re-
qu irem ent for subm issi on o f ce rtif ied c ost or p ric-
in g da ta.  The  aut hori zati on f or t he w aive r an d
th e re ason s fo r gr anti ng i t sh all be i n wr itin g.
Th e ag ency  hea d ma y de lega te t his auth orit y.
Wh en t he a genc y he ad o r de sign ee h as w aive d th e
re quir emen t fo r su bmis sion  of ce rtif ied c ost or
pr icin g da ta, the cont ract or o r hi gher -tie r su bcon-
tr acto r to  who m th e wa iver  rel ates  sha ll b e co n-
si dere d as  hav ing been  req uire d to  mak e av aila ble
co st o r pr icin g da ta fo r pu rpos es o f 15 .804 -
2( a)(1 )(ii i).  Cons eque ntly , aw ard of a ny l ower -
ti er s ubco ntra ct e xpec ted to e xcee d th e pe rtin ent
th resh old set fort h at  15. 804- 2(a) (1) r equi res the
su bmis sion  of ce rtif ied c ost or p rici ng d ata unle ss
ex empt  or waiv ed u nder  thi s su bsec tion  15. 804- 3.

(5) Exceptional cases.  The head of the contract-
ing activity may, without power of delega-
tion, waive the requirement for submission of cost
or pricing data.  The authorization for the waiver and
the reasons for granting it shall be in writing.  A
waiver may be considered if another ex-
ception does not apply but the price can
be determined to be fair and reasonable
without submission of cost or pricing
data.  For example, if cost or pricing data
were furnished on previous production
buys and the contracting officer deter-
mines such data are sufficient, when com-
bined with updated information, a waiver
may be granted.  If the head of the con-
tracting activity has waived the requirement for
submission of cost or pricing data, the contractor or
higher-tier subcontractor to whom the waiver relates
shall be considered as having been required to make
available cost or pricing data.  Consequently, award
of any lower-tier subcontract expected to exceed the
cost or pricing data threshold requires the
submission of cost or pricing data unless an ex-
ception otherwise applies to the subcon-
tract.

(6) Modificat ions .  This exception only
applies when the original contract or sub-
contract was exempt from cost or pricing



15-27

data based on adequate price competition,
catalog or market price, or price set by
law or regulation (15.804-1(a)(1)).  For
modifications of contracts or subcontracts
for commercial items, the exception at
15.804-1(a)(4) applies if the modification
does not change the item from a commer-
cial item to a noncommercial item.  How-
ever, if the modification to a contract or a
subcontract changes the nature of the
work under the contract or subcontract ei-
ther by a change to the commercial item
or by the addition of other noncommercial
work, the contracting officer is not pro-
hibited from obtaining cost or pricing
data for the added work.

(c) Special circumstances when purchasing commercial items.  (1) It is not neces-
sary to obtain information supporting an exception for each line item. Sampling tech-
niques may be used.

(2) If the U.S. Government has acted favorably on an exception request for the same
or similar items, the contracting officer may consider the prior submissions as sup-
port for the current exception request.  Relief from the submission of new information
does not relieve the contracting officer from the requirement to determine reasonable-
ness of price on the current acquisition.

(3) When acquiring by separate contract an item included on an active Federal Sup-
ply Service or Information Technology Service Multiple Award Schedule contract, the
contracting officer should grant an exception and not require documentation if the of-
feror has provided proof that an exception has been granted for the schedule item.
Price analysis shall be performed in accordance with 15.805-2 to determine reason-
ableness of price.

(4) The contracting officer and offeror may make special arrangements for the sub-
mission of exception requests for repetitive acquisitions.  These arrangements can take
any form as long as they set forth an effective period and the exception criteria at
15.804-1 are satisfied.  Such arrangements may be extended to other Government of-
fices with their concurrence.

    (e) Claiming and granting exemption.  To receive
an exemption under paragraph (c) or (d) of this sub-
section, the offeror must ordinarily claim it on Stan-
dard Form 1412, Claim for Exemption from Sub-
mission of Certified Cost or Pricing Data, when the
total proposed amount exceeds the pertinent thresh-
old set forth at 15.804-2(a)(1), and more than one
catalog item for which an exemption is claimed ex-
ceeds $50,000.  When an exemption is claimed for
more than one item in a proposal, a separate SF
1412 is required for each item exceeding $50,000 ex-
cept as otherwise provided in the solicitation.  The
contracting officer may grant an exemption and need
not require the submission of SF 1412 when—
    (1) The Government has acted favorably on an
exemption claim for the same item or similar items

(d) Requesting an exception.  In order
to qualify for an exception, other than an
exception for adequate price competition,
from the requirements to submit cost or
pricing data, the offeror must submit a
written request.  The solicitation provi-
sion at 52.215-41 or other methods may
be used.  It is the responsibility of the
contracting officer to determine, based on
the information submitted, and any other
information available to the contracting
officer, which exception, if any, applies.
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within the past year. In that case, except as other-
wise directed by the contracting officer, the offeror
may furnish a copy of the prior claim and related
Government action. The offeror must also submit a
statement to the effect that to its knowledge since
the prior submission, except as expressly set forth
in the statement, there have been no changes in the
catalog price or discounts, volume of actual sales, or
the ratio of sales for Government end use to sales in
other categories which would cause a cumulative
change in price exceeding $25,000;
    (2) Special arrangements for the submission of
exemption claims have been made in anticipation of
repetitive acquisitions of catalog items; or
    (3) There is evidence, before solicitation, that the
item has an acceptable established catalog or market
price or a price set by law or regulation. Evidence
may include (i) recent submissions by offerors or (ii)
the contracting officer’s knowledge of market condi-
tions, prevailing prices, or sources.

    (f) Verification.  (1) When a prospective contractor requests exemption from submission of certified cost
or pricing data, the contracting officer shall ensure that applicable criteria in either paragraph (c) or (d)
above, as appropriate, are satisfied before issuing the exemption.
    (2) SF 1412 lists three categories of sales related to the established catalog price of a commercial item
sold in substantial quantities to the general public: A, Sales to the U.S. Government or to contractors for
U.S. Government use; B, Sales at catalog price to the general public; and C, Sales to the general public at
other than catalog price. Although “substantial quantities” cannot be precisely defined (see subparagraph
(c)(4) above), the following guidelines are provided for determining whether exemption claims submitted
under the catalog price provision of SF 1412 meet the “substantial quantities” criterion:
    (i) Sales to the general public are normally regarded as substantial if (A) Category B and C sales are not
negligible in themselves and comprise at least 55 percent of total sales of the item and (B) Category B sales
comprise at least 75 percent of the total of Category B and C sales.
    (ii) Sales to the general public are rarely considered substantial enough to grant an exemption if (A)
Category B and C sales comprise less than 35 percent of total sales of the item or (B) Category B sales
comprise less than 55 percent of the total of Category B and C sales.
    (iii) When percentages fall between those above, the contracting officer should analyze the individual
situation in order to determine whether or not an
exemption is justified.
    (3) The contracting officer may verify or obtain verification (including audit or contract administration
assistance) of the submitted data pertaining to catalog or market prices or prices set by law or regulation.
Access to the prospective contractor’s records is limited to access to the facts bearing directly on the exemp-
tion claimed. It does not extend to cost, profit, or other data relevant solely to the reasonableness of the
catalog or proposed price.
    (g) Individual or class exemptions.  The chief of the contracting office may authorize individual or class
exemptions for exceptional cases when the contracting officer recommends that an exemption should be
made, even though the case does not strictly meet all the criteria for catalog- or market-price exemption.
The quantity and prices of actual commercial sales compared with prices offered to the Government, and
price relationships as influenced by prevailing trade practices, are the important factors for consideration.
The Government’s need and the prospective contractor’s resistance are not appropriate considerations.
    (h) Price analysis.  Even though an item qualifies for exemption from the requirement for submission of
certified cost or pricing data, the contracting officer shall make a price analysis to determine the reasonable-
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ness of the price and any need for further negotiation. Unless information is available from Government
sources, it may be necessary to obtain from the prospective contractor information such as that regarding—
    (1) The supplier’s marketing system (e.g., use of jobbers, brokers, sales agencies, or distributors);
    (2) The services normally provided commercial purchasers (e.g., engineering, financing, or advertising or
promotion);
    (3) Normal quantity per order; and
    (4) Annual volume of sales to largest customers.               [FAC 90-32]

15.804-2  Requiring cost or pricing data.

15.804-2 Requiring certified cost or pricing data.

FAR as of FAC 90-25 FAR as revised

(a)(1) The threshold for obtaining cost or pricing
data is $500,000.  This amount will be subject to
adjustment, effective October 1, 1995, and every five
years thereafter.  Except as provided in 15.804-3,
certified cost or pricing data are required before ac-
complishing any of the following actions expected
to exceed the threshold in effect at time of agreement
on price or, in the case of existing contracts, the
threshold specified in the contract—

(a)(1) Pursuant to 10 U.S.C. 2306a and
41 U.S.C. 254b, cost or pricing data shall
be obtained only if the contracting officer
concludes that none of the exceptions in
15.804-1 applies.  However, if the con-
tracting officer has sufficient information
available to determine price reasonable-
ness, then a waiver under the exception at
15.804-1(b)(5) should be considered.  The
threshold for obtaining cost or pricing data is
$500,000.  This amount will be subject to adjust-
ment, effective October 1, 1995, and every five years
thereafter.  Unless an exception applies, cost
or pricing data are required before accomplishing any
of the following actions expected to exceed the
threshold in effect on the date of agreement on
price, or the date of award, whichever is
later; or, in the case of existing contracts, the
threshold specified in the contract:

(i)  The award of any negotiated contract (except
for undefinitized actions such as letter contracts);

(i) The award of any negotiated contract (except
for undefinitized actions such as letter contracts).

(ii)  The award of a subcontract at any tier, if the
contractor and each higher tier subcontractor have
been required to furnish cost or pricing data (see
15.804-3(i); or

(ii) The award of a subcontract at any tier, if the
contractor and each higher-tier subcontractor have
been required to furnish cost or pricing data (but
see exceptional cases at 15.804-1(b)(5)).

(iii)  The modification of any sealed bid or nego-
tiated contract (whether or not cost or pricing data
were initially required) or subcontract covered by
paragraph (a)(1)(ii) of this subsection.  Price adjust-
ment amounts shall consider both increases and de-
creases.  (For example, a $150,000 modification re-
sulting from a reduction of $350,000 and an increase
of $200,000 is a pricing adjustment exceeding
$500,000.)  This requirement does not apply when
unrelated and separately priced changes for which

(iii) The modification of any sealed bid or negoti-
ated contract (whether or not cost or pricing data
were initially required) or subcontract covered by
paragraph (a)(1)(ii) of this subsection.  Price adjust-
ment amounts shall consider both increases and de-
creases.  (For example, a $150,000 modification re-
sulting from a reduction of $350,000 and an increase
of $200,000 is a pricing adjustment exceeding
$500,000.)  This requirement does not apply when
unrelated and separately priced changes for which
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cost or pricing data would not otherwise be required
are included for administrative convenience in the
same modification.

cost or pricing data would not otherwise be required
are included for administrative convenience in the
same modification.

    (2) Contracting officers shall, if requested by the
prime contractor, modify contracts to change the
threshold in the contract to the cost or pricing data
threshold in paragraph (a)(1) of this subsection,
without requiring consideration.  The contract modi-
fication shall be accomplished by inserting into the
contract the current version of the clauses 52.215-
23, Price Reduction for Defective Cost or Pricing
Data—Modifications, and 52.215-25, Subcontractor
Cost or Pricing Data—Modifications, or 52.215-24,
Subcontractor Cost or Pricing Data, as applicable.
These new contract clauses shall apply only to con-
tract modifications and subcontracts for which
agreement on price occurs after the contracting offi-
cer has inserted the new clauses. [entire (2) revised
by FAC 90-22]

    (3) The contracting officer may obtain certified
cost or pricing data for pricing actions below the
pertinent threshold in subparagraph (a)(1) of this
subsection provided the action exceeds the small
purchase limitation.  For such pricing actions, the
instances in which certified cost or pricing data and
inclusion of defective pricing clauses would be justi-
fied should be few; however, the contracting officer
shall give special consideration to requiring certified
cost or pricing data for such pricing actions if the of-
feror, contractor, or subcontractor—
    (i) Has been the subject of recent or recurring, and
significant findings of defective pricing;
    (ii) Currently has significant deficiencies in its
cost estimating systems; or
    (iii) Has recently been indicted for, convicted of,
or the subject of an administrative or judicial finding
of fraud regarding its cost estimating systems or cost
accounting practices.
The contracting officer shall document the file to justify
the requirement for cost or pricing data not required by
regulation.  The documentation shall include the con-
tracting officer's written finding that certified cost or
pricing data are necessary, the facts supporting that find-
ing, and the approval of the finding at a level above the
contracting officer.
    (4) The contracting officer shall not require certi-
fied cost or pricing data when awarding a contract be-
low the small purchase limitation at 13.000.
    (5) When certified cost or pricing data are not re-
quired, the contracting officer may request partial or
limited data to determine a reasonable price (see
15.804-6(a)(2)).

(2) Unless prohibited because an excep-
tion at 15.804-1(a)(1) applies, the head of
the contracting activity, without power of
delegation, may authorize the contracting
officer to obtain cost or pricing data for pricing
actions below the pertinent threshold in paragraph
(a)(1) of this subsection provided the action exceeds
the simplified acquisition threshold.  T h e
head of the contracting activity shall justify
the requirement for cost or pricing data.  The docu-
mentation shall include a written finding that cost or
pricing data are necessary to determine whether
the price is fair and reasonable and the
facts supporting that finding.
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(b) When certified cost or pricing data are re-
quired, the contracting officer shall require the con-
tractor or prospective contractor to submit to the
contracting officer (and to have any subcontractor or
prospective subcontractor submit to the prime con-
tractor or appropriate subcontractor tier) the follow-
ing in support of any proposal:

(1) The cost or pricing data.
(2) A certificate of current cost or pricing data, in

the format specified in 15.804-4, certifying that to
the best of its knowledge and belief, the cost or pric-
ing data were accurate, complete, and current as of
the date of final agreement on price.

(b) When cost or pricing data are required, the
contracting officer shall require the contractor or pro-
spective contractor to submit to the contracting offi-
cer (and to have any subcontractor or prospective
subcontractor submit to the prime contractor or ap-
propriate subcontractor tier) the following in support
of any proposal:

(1) The cost or pricing data.
(2) A certificate of current cost or pricing data, in

the format specified in 15.804-4, certifying that to
the best of its knowledge and belief, the cost or pric-
ing data were accurate, complete, and current as of
the date of agreement on price or, if applicable,
another date agreed upon between the par-
ties that is as close as practicable to the
date of agreement on price.

(c) If cost or pricing data are requested
and submitted by an offeror, but an excep-
tion is later found to apply, the data shall
not be considered cost or pricing data as
defined in 15.801 and shall not be certi-
fied in accordance with 15.804-4.

 (c)  The requirements of this section also apply to
contracts entered into by the head of an agency on
behalf of a foreign government.

 (d) The requirements of this section also apply to
contracts entered into by the head of an agency on
behalf of a foreign government.
[FAC 90-32]

15.804-3 [Reserved]  [FAC 90-32]

15.804-3 Exemptions from or waiver of submission of certified cost or pricing data.
[moved to 15.804-1]

15.804-4 Certificate of Current Cost or Pricing Data.

FAR as of FAC 90-25 FAR as revised

(a) When certified cost or pricing data are required
under 15.804-2, the contracting officer shall require
the contractor to execute a Certificate of Current
Cost or Pricing Data, shown below, and shall in-
clude the executed certificate in the contract file. The
certificate states that the cost or pricing data are ac-
curate, complete, and current as of the date the con-
tractor and the Government agreed on a price. Only
one certificate shall be required; the contractor shall
submit it as soon as practicable after price agreement
is reached.

(a) When cost or pricing data are required, the
contracting officer shall require the contractor to exe-
cute a Certificate of Current Cost or Pricing Data,
shown following this paragraph (a), and shall
include the executed certificate in the contract file.
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CERTIFICATE OF CURRENT COST OR
PRICING DATA

This is to certify that, to the best of my knowl-
edge and belief, the cost or pricing data (as defined in
section 15.801 of the Federal Acquisition Regula-
tion (FAR) and required under FAR subsection
15.804-2) submitted, either actually or by specific
identification in writing, to the contracting officer or
to the contracting officer’s representative in support
of .................* are accurate, complete, and current
as of  ............**.  This certification includes the
cost or pricing data supporting any advance agree-
ments and forward pricing rate agreements between
the offeror and the Government that are part of the
proposal.    *  *  *  *  *

** Insert the day, month, and year when price ne-
gotiations were concluded and price agreement was
reached.
*  *  *  *  *

CERTIFICATE OF CURRENT COST OR
PRICING DATA

This is to certify that, to the best of my knowl-
edge and belief, the cost or pricing data (as defined in
section 15.801 of the Federal Acquisition Regula-
tion (FAR) and required under FAR subsection
15.804-2) submitted, either actually or by specific
identification in writing, to the contracting officer or
to the contracting officer’s representative in support
of .................* are accurate, complete, and current
as of  ............**.  This certification includes the
cost or pricing data supporting any advance agree-
ments and forward pricing rate agreements between
the offeror and the Government that are part of the
proposal.     *  *  *  *  *

** Insert the day, month, and year when price ne-
gotiations were concluded and price agreement was
reached or, if applicable, another date
agreed upon between the parties that is as
close as practicable to the date of agree-
ment on price.    *  *  *  *  *

(c) Closing or cutoff dates should be included as
part of the data submitted with the proposal. Certain
data may not be reasonably available before normal
periodic closing dates (e.g., actual indirect costs).
Before agreement on price, the contractor shall up-
date all data as of the latest dates for which informa-
tion is reasonably available. Data within the contrac-
tor’s or a subcontractor’s organization on matters
significant to contractor management and to the
Government will be treated as reasonably available.
What is significant depends upon the circumstances
of each acquisition.

(c) The contracting officer and contractor
are encouraged to reach a prior agreement
on criteria for establishing closing or
cutoff dates when appropriate in order to
minimize delays associated with proposal
updates.  Closing or cutoff dates should be in-
cluded as part of the data submitted with the pro-
posal and, before agreement on price, data
should be updated by the contractor to the
latest closing or cutoff dates for which
the data are available.  Use of cutoff dates
coinciding with reports is acceptable, as
certain data may not be reasonably avail-
able before normal periodic closing dates
(e.g., actual indirect costs).  Data within the
contractor's or a subcontractor's organization on mat-
ters significant to contractor management and to the
Government will be treated as reasonably available.
What is significant depends upon the circumstances
of each acquisition.

* * * * *
(e) Even though the solicitation may have re-

quested cost or pricing data, the contracting officer
shall not require a Certificate of Current Cost or Pric-
ing Data when the resulting award is based on ade-
quate price competition, established catalog or market
prices of commercial items sold in substantial quanti-
ties to the general public, or prices set by law or
regulation (see 15.804-3(a) through (d)). * * * * *

* * * * *
(e) If cost or pricing data are requested

and submitted by an offeror, but an excep-
tion is later found to apply, the data shall
not be considered cost or pricing data and
shall not be certified in accordance with
this subsection.
* * * * *
[FAC 90-32]
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15.804-5 Reserved.

15.804-5  Requiring information other than cost or pricing data.  [FAC 90-32]
(a)(1) If cost or pricing data are not required because an exception applies, or an ac-

tion is at or below the cost or pricing data threshold, the contracting officer shall
make a price analysis to determine the reasonableness of the price and any need for
further negotiation.

(2) The contracting officer may require submission of information other than cost
or pricing data only to the extent necessary to determine reasonableness of the price
or cost realism.  The contractor's format for submitting such information shall be
used unless the contracting officer determines that use of a specific format is essen-
tial.  The contracting officer shall ensure that information used to support price ne-
gotiations is sufficiently current to permit negotiation of a fair and reasonable
price.  Requests for updated offeror information should be limited to information
that affects the adequacy of the proposal for negotiations, such as changes in price
lists.  Such data shall not be certified in accordance with 15.804-4.

(3) When an acquisition is based on adequate price competition, generally no addi-
tional information is necessary to determine the reasonableness of price.  However,
if it is determined that additional information is necessary to determine the reason-
ableness of the price, the contracting officer shall, to the maximum extent practica-
ble, obtain the additional information from sources other than the offeror.  In addi-
tion, the contracting officer may request information to determine the cost realism
of competing offers or to evaluate competing approaches.

(4) When cost or pricing data are not required because an action is at or below the
cost or pricing data threshold, information requested shall include, as a minimum,
appropriate information on the prices and quantities at which the same or similar
items have previously been sold, that is adequate for evaluating the reasonableness
of the proposed price.  Cost information may also be required.  For example, cost
information might be necessary to support an analysis of material costs.
(b)(1) When acquiring commercial items for which an exception under 15.804-

1(a)(2) may apply, the contracting officer shall seek to obtain from the offeror or con-
tractor information on prices at which the same or similar items have been sold in the
commercial market, that is adequate for evaluating, through price analysis, the reason-
ableness of the price of the action.

(2) If such information is not available from the offeror or contractor, the con-
tracting officer shall seek to obtain such information from another source or
sources.

(3) Requests for sales data relating to commercial items shall be limited to data
for the same or similar items during a relevant time period.

(4) In requesting information from an offeror under this paragraph (b), the con-
tracting officer shall, to the maximum extent practicable, limit the scope of the re-
quest to include only information that is in the form regularly maintained by the of-
feror in commercial operations.

(5) Any information obtained pursuant to this paragraph (b) that is exempt from
disclosure under the Freedom of Information Act (5 U.S.C. 552(b)) shall not be dis-
closed by the Government.
(c) If, after receipt of offers, the contracting officer concludes there is insufficient

information available to determine price reasonableness and none of the exceptions ap-
plies, then cost or pricing data shall be obtained.
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15.804-6  Instructions for submission of cost or pricing data or information other
than cost or pricing data.

15.804-6  Submission of data.

FAR as of FAC 90-25 FAR as revised

(a)(1) The contracting officer shall specify (i)
whether or not cost or pricing data are required, (ii)
whether or not certification will be required, and (iii)
the form (see paragraph (b) of this subsection) in
which the cost or pricing data shall be submitted.
Even if the solicitation does not so specify, how-
ever, the contracting officer is not precluded from re-
questing such data if they are later found necessary.
    (2) When certified cost or pricing data are not re-
quired because an action is below the pertinent
threshold set forth at 15.804-2(a)(1), the contracting
officer may request partial or limited data to deter-
mine a reasonable price.  The contracting officer
shall request only that data which the contracting of-
ficer considers necessary to determine a reasonable
price.  For example, cost data might be necessary to
support an analysis of material costs, but not for la-
bor and overhead costs.  When such partial or lim-
ited data are requested, the contracting officer should
require, as a minimum, the submission of informa-
tion on the prices and quantities at which the offeror
has previously sold the same or similar products.

(a) Taking into consideration the hierar-
chy at 15.802, the contracting officer shall spec-
ify in the solicitation (see 15.804-8(h) and
( i ) )—

(1) Whether cost or pricing data are required;
(2) That, in lieu of submitting cost or

pricing data, the offeror may submit a re-
quest for exception from the requirement
to submit cost or pricing data;

(3) Whether information other than cost
or pricing data is required, if cost or pric-
ing data are not necessary;

(4) The format (see paragraph (b) of this
subsection) in which the cost or pricing data or
information other than cost or pricing
data shall be submitted; and

(5) Necessary preaward or postaward ac-
cess to offeror's records if not provided by
the use of a standard form or clause.

(b)(1) Cost or pricing data shall be submitted on
Standard Form 1411 (SF 1411), Contract Pricing
Proposal Cover Sheet, unless required to be submit-
ted on one of the termination forms specified in
Subpart 49.6. Data supporting forward pricing rate
agreements or final indirect cost proposals shall be
submitted in a format acceptable to the contracting
officer.

(b)(1) Cost or pricing data shall be submitted on
a SF 1411 unless required to be submitted on one of
the termination forms specified in Subpart 49.6.
The SF 1411 shall not be used unless cost
or pricing data are required to be submit-
ted.  Contract pricing proposals submitted
on a SF 1411 with supporting attach-
ments shall be prepared in accordance with
Table 15-2 or as specified by the contract-
ing officer.  Data supporting forward pricing rate
agreements or final indirect cost proposals shall be
submitted in a format acceptable to the contracting
officer.

    (2) Contract pricing proposals submitted on SF
1411 with supporting attachments shall be prepared
to satisfy the instructions and appropriate format of
Table 15-2.Direct Labor—Provide a time-phased
(e.g., monthly, quarterly, etc.) breakdown of labor
hours, rates, and cost by appropriate category, and
furnish bases for estimates.

(2) If information other than cost or
pricing data is required to support price
reasonableness or cost realism, the con-
tracting officer may require such informa-
tion to be submitted using a SF 1448.
Requests for information should be tai-
lored so that only necessary data are re-
quested.  The information is not consid-
ered cost or pricing data and shall not be
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certified in accordance with 15.804-4.  In-
formation submitted on a SF 1448 shall
be prepared following the instructions
provided in Table 15-3.

TABLE 15-2 INSTRUCTIONS FOR
SUBMISSION OF A CONTRACT PRIC-

ING PROPOSAL
1.  The SF 1411 provides a vehicle for the offeror to
submit to the Government a pricing proposal of es-
timated and/or incurred costs by contract line item
with supporting information, adequately crossprefer-
enced, suitable for detailed analysis

TABLE 15-2 INSTRUCTIONS FOR SUBMIS-
SION OF A CONTRACT PRICING PROPOSAL
WHEN COST OR PRICING DATA ARE

REQUIRED
The SF 1411 provides a cover sheet for use by
offerors to submit to the Government a pricing pro-
posal of estimated and/or actual costs only when
cost or pricing data are required.

A cost element breakdown, using the applicable
format prescribed in 8A, B, or C below, shall be at-
tached for each proposed line item and must reflect
any specific requirements of the contracting officer.
Supporting breakdowns must be furnished for each
cost element, consistent with the offeror's cost ac-
counting system.
* * * * *

1.  The pricing proposal shall be segre-
gated by contract line item with sufficient
detail to permit cost analysis.  Attach  cost-
element breakdowns, using the applicable formats
prescribed in Item 8A, B, or C of this section,
for each proposed line item.  These breakdowns
must conform to the instructions in the
solicitation and any specific requirements estab-
lished by the contracting officer.  Furnish support-
ing breakdowns for each cost element, consistent
with the offeror's cost accounting system.
* * * * *

Established Catalog or Market Price/ Prices Set by
Law or Regulation —When an exemption from the
requirement to submit cost or pricing data is
claimed, whether the item was produced by others or
by the offeror, provide justification for the exemp-
tion as required by 15.804-3(e).
* * * * *

Established Catalog or Market Prices or Prices Set
by Law or Regulation or Commercial Item
Not Covered By Another Exception— W h e n
an exception from the requirement to submit cost
or pricing data is requested, whether the item was
produced by others or by the offeror, provide justifi-
cation for the exception as required by 15.804-
1(d).
* * * * *

4. There is a clear distinction between submitting
cost or pricing data and merely making available
books, records, and other documents without identi-
fication. The requirement for submission of cost or
pricing data is met when all accurate cost or pricing
data reasonably available to the offeror have been
submitted, either actually or by specific identifica-
tion, to the contracting officer or an authorized rep-
resentative. As later information comes into the of-
feror’s possession, it should be promptly submitted
to the contracting officer. The requirement for sub-
mission of cost or pricing data continues up to the
time of final agreement on price.

4.  There is a clear distinction between submitting
cost or pricing data and merely making available
books, records, and other documents without identi-
fication.  The requirement for submission of cost or
pricing data is met when all accurate cost or pricing
data reasonably available to the offeror have been
submitted, either actually or by specific identifica-
tion, to the contracting officer or an authorized rep-
resentative.  As later information comes into the of-
feror's possession, it should be promptly submitted
to the contracting officer in a manner that
clearly shows how the information relates
to the offeror's price proposal.  The require-
ment for submission of cost or pricing data contin-
ues up to the time of agreement on price, or an-
other date agreed upon between the parties
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if applicable.

* * * * *
8. HEADINGS FOR SUBMISSION OF LINE-
ITEM SUMMARIES:

A. New Contracts (including Letter contracts).
* * * * *

B. Change Orders, Modifications, and Claims.
* * * * *

Under Column (2—Include (i) current esti-
mates of what the cost would have been to complete
deleted work not yet performed, and (ii) the cost of
deleted work already performed.
* * * * *

C. Price Revision/Redetermination.
* * * * *

* * * * *
8. HEADINGS FOR SUBMISSION OF LINE-
ITEM SUMMARIES:

A. New Contracts (including Letter contracts).
* * * * *

B. Change Orders, Modifications, and Claims.
* * * * *

Under Column (2)—Include the current esti-
mates of what the cost would have been to complete
the deleted work not yet performed (not the
original proposal estimates), and the cost of
deleted work already performed.
* * * * *

C. Price Revision/Redetermination.
* * * * *

TABLE 15-3  INSTRUCTIONS FOR SUBMISSION OF INFORMATION OTHER
THAN COST OR PRICING DATA

SF 1448 is a cover sheet for use by offerors to submit information to the Government
when cost or pricing data are not required but the contracting officer has requested in-
formation to help establish price reasonableness or cost realism.  Such information is
not considered cost or pricing data, and shall not be certified in accordance with
15 .804-4 .

1.  The information submitted shall be at the level of detail described in the solici-
tation or specified by the contracting officer.  The offeror's own format is acceptable
unless the contracting officer determines that use of a specific format is essential.

A.  If adequate price competition is expected, the information may include cost or
technical information necessary to determine the cost realism and adequacy of the of-
feror's proposal, e.g., information adequate to validate that the proposed costs are con-
sistent with the technical proposal, or cost breakdowns to help identify unrealistically
priced proposals.

B.  If the offer is expected to be at or below the cost or pricing data threshold, and
adequate price competition is not expected, the information may consist of data to
permit the contracting officer and authorized representatives to determine price reason-
ableness, e.g., information to support an analysis of material costs (when sufficient
information on labor and overhead rates is already available), or information on prices
and quantities at which the offeror has previously sold the same or similar items.

2.  Any information submitted must support the price proposed.  Include sufficient
detail or cross references to clearly establish the relationship of the information pro-
vided to the price proposed.  Support any information provided by explanations or
supporting rationale as needed to permit the contracting officer and authorized repre-
sentatives to evaluate the documentation.

(c)  Closing or cutoff dates should be included as
part of the data submitted with the proposal. If pos-
sible, the contracting officer and offeror should reach
a prior understanding on criteria for establishing
closing or cutoff dates (see 15.804-4(c)).

(c) Closing or cutoff dates should be included as
part of the data submitted with the proposal (see
15.804-4(c)).
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(d) The requirement for submission of cost or
pricing data is met if all cost or pricing data rea-
sonably available to the offeror are either submitted
or identified in writing by the time of agreement on
price. However, there is a clear distinction between
submitting cost or pricing data and merely making
available books, records, and other documents with-
out identification. The latter does not constitute
“submission” of cost or pricing data.
* * * * *

 (d) The requirement for submission of cost or
pricing data is met if all cost or pricing data rea-
sonably available to the offeror are either submitted
or specifically identified in writing by the time of
agreement on price or another time agreed
upon by the parties. However, there is a clear
distinction between submitting cost or pricing data
and merely making available books, records, and
other documents without identification. The latter
does not constitute “submission” of cost or pricing
data.  [FAC 90-32]
* * * * *

15.804-7  Defective cost or pricing data.

FAR as of FAC 90-25 FAR as revised

* * * * *
(b) * * * * *
(7)(i)  In addition to the price adjustment amount,

the Government is also entitled to interest on any
overpayments.  On DoD contracts only, the Gov-
ernment is also entitled to penalty amounts on cer-
tain of these overpayments.  Overpayment occurs
only when payment is made for supplies or services
accepted by the Government.  Overpayments would
not result from amounts paid for contract financing
as defined in 32.902.

* * * * *
(b) * * * * *
(7)(i) In addition to the price adjustment amount,

the Government is entitled to interest on any over-
payments.  The Government is also entitled to pen-
alty amounts on certain of these overpayments.
Overpayment occurs only when payment is made for
supplies or services accepted by the Government.
Overpayments would not result from amounts paid
for contract financing as defined in 32.902.

(ii)  In calculating the interest amount due, the
contracting officer shall—

(A)  * * * * *
(B)  Consider the date of each overpayment (The

date of overpayment for this interest calculation
shall be the date payment was made for the related
completed and accepted contract items.); and

(C)  * * * * *

(ii)  In calculating the interest amount due, the
contracting officer shall—

(A)  * * * * *
(B) Consider the date of each overpayment (the

date of overpayment for this interest calculation
shall be (   1   ) the date payment was made for the re-
lated completed and accepted contract items, or (   2   )
for subcontract defective pricing, the date
payment was made to the prime contrac-
tor, based on prime contract progress bill-
ings or deliveries, which included pay-
ments for a completed and accepted sub-
contract item); and

(C)  * * * * *
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(iii) In arriving at the amount due for penalties on
Department of Defense contracts where the submis-
sion of defective cost or pricing data was a knowing
submission, the contracting officer shall obtain an
amount equal to the amount of overpayment made.
Before taking any contractual actions concerning
penalties, the contracting officer shall obtain the ad-
vice of counsel.

* * * * *

(iii) In arriving at the amount due for penalties on
contracts where the submission of defective cost or
pricing data was a knowing submission, the con-
tracting officer shall obtain an amount equal to the
amount of overpayment made.  Before taking any
contractual actions concerning penalties, the con-
tracting officer shall obtain the advice of counsel.
[FAC 90-32]]

* * * * *

15.804-8  Contract clauses.
* * * * *

15.804-8  Contract clauses and solicitation provisions.
* * * * *

(h) Requirements for cost or pricing data or information other than cost or pricing
data .  Considering the hierarchy at 15.802, the contracting officer may insert the pro-
vision at 52.215-41, Requirements for Cost or Pricing Data or Information Other Than
Cost or Pricing Data, in solicitations if it is reasonably certain that cost or pricing
data or information other than cost or pricing data will be required.  This provision
also provides instructions to offerors on how to request an exception.  Use the provi-
sion with Alternate I to specify a format for cost or pricing data other than the format
required by Table 15-2 of 15.804-6(b).  Use the provision with Alternate II when cop-
ies of the proposal are to be sent to the administrative contracting officer and contract
auditor.  Use the provision with Alternate III when submission via electronic media is
required.  Replace the basic provision with Alternate IV when a SF 1411 will not be
required because an exception applies, but information other than cost or pricing data
is required as described in 15.804-5.  [FAC 90-32]

(i) Requirements for cost or pricing data or information other than cost or pricing
data—modifications .  Considering the hierarchy at 15.802, the contracting officer may
insert the clause at 52.215-42, Requirements for Cost or Pricing Data or Information
Other Than Cost or Pricing Data—Modifications, in solicitations and contracts if it is
reasonably certain that cost or pricing data or information other than cost or pricing
data will be required for modifications.  This clause also provides instructions to con-
tractors on how to request an exception.  Use the clause with Alternate I to specify a
format for cost or pricing data other than the format required by Table 15-2 of 15.804-
6(b).  Use the clause with Alternate II if copies of the proposal are to be sent to the
administrative contracting officer and contract auditor.  Use the clause with Alternate
III if submission via electronic media is required.  Replace the basic clause with Al-
ternate IV if a SF 1411 is not required because an exception may apply, but informa-
tion other than cost or pricing data is required as described in 15.804-5.  [FAC 90-32]

52.215-22  Price Reduction for Defective Cost or Pricing Data.

FAR as of FAC 90-25 FAR as revised

As prescribed in 15.804-8(a), insert the following
clause:

As prescribed in 15.804-8(a), insert the following
clause:
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PRICE REDUCTION FOR DEFECTIVE COST
OR PRICING DATA (JAN 1991)

PRICE REDUCTION FOR DEFECTIVE COST
OR PRICING DATA (OCT 1995)

* * * * *
(d)  If any reduction in the contract price under

this clause reduces the price of items for which
payment was made prior to the date of the modifica-
tion reflecting the price reduction, the Contractor
shall be liable to and shall pay the United States at
the time such overpayment is repaid—

* * * * *
(2)  For Department of Defense contracts only, a

penalty equal to the amount of the overpayment, if
the Contractor or subcontractor knowingly submit-
ted cost or pricing data which were incomplete, inac-
curate, or noncurrent.

(End of clause)

* * * * *
(d)  If any reduction in the contract price under

this clause reduces the price of items for which
payment was made prior to the date of the modifica-
tion reflecting the price reduction, the Contractor
shall be liable to and shall pay the United States at
the time such overpayment is repaid—

* * * * *
(2) A penalty equal to the amount of the over-

payment, if the Contractor or subcontractor know-
ingly submitted cost or pricing data which were in-
complete, inaccurate, or noncurrent.

(End of clause)
[FAC 90-32]

52.215-23 Price Reduction for Defective Cost or Pricing Data—Modifications.

FAR as of FAC 90-25 FAR as revised

As prescribed in 15.804-8(b), insert the following
clause:

PRICE REDUCTION FOR DEFECTIVE COST
OR PRICING DATA—MODIFICATIONS (NOV

1994)

As prescribed in 15.804-8(b), insert the following
clause:

PRICE REDUCTION FOR DEFECTIVE COST
OR PRICING DATA—MODIFICATIONS (OCT

1995)

(a) This clause shall become operative only for
any modification to this contract involving a pricing
adjustment expected to exceed the threshold for sub-
mission of cost or pricing data at FAR 15.804-
2(a)(1), except that this clause does not apply to any
modification for which the price is
    (1) Based on adequate price competition;
    (2) Based on established catalog or market prices
of commercial items sold in substantial quantities to
the general public; or
    (3) Set by law or regulation.

(a) This clause shall become operative only for
any modification to this contract involving a pricing
adjustment expected to exceed the threshold for sub-
mission of cost or pricing data at FAR 15.804-
2(a)(1), except that this clause does not apply to any
modification if an exception under FAR
15.804-1 applies.

* * * * *
(e)  If any reduction in the contract price under

this clause reduces the price of items for which
payment was made prior to the date of the modifica-
tion reflecting the price reduction, the Contractor
shall be liable to and shall pay the United States at
the time such overpayment is repaid—

* * * * *
(2)  For Department of Defense contracts only, a

penalty equal to the amount of the overpayment, if
the Contractor or subcontractor knowingly submit-

* * * * *
(e)  If any reduction in the contract price under

this clause reduces the price of items for which
payment was made prior to the date of the modifica-
tion reflecting the price reduction, the Contractor
shall be liable to and shall pay the United States at
the time such overpayment is repaid—

* * * * *
(2) A penalty equal to the amount of the over-

payment, if the Contractor or subcontractor know-
ingly submitted cost or pricing data which were in-
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ted cost or pricing data which were incomplete, inac-
curate, or noncurrent.

(End of clause)

complete, inaccurate, or noncurrent.
(End of clause)

[FAC 90-32]

52.215-24 Subcontractor Cost or Pricing Data.

FAR as of FAC 90-25 FAR as revised

As prescribed in 15.804-8(c), insert the following
clause:
SUBCONTRACTOR COST OR PRICING DATA

(NOV 1994)

As prescribed in 15.804-8(c), insert the following
clause:
SUBCONTRACTOR COST OR PRICING DATA

(OCT 1995)

(a) Before awarding any subcontract expected to
exceed the threshold for submission of cost or pric-
ing data at FAR 15.804-2(a)(1), when entered into,
or before pricing any subcontract modification in-
volving a pricing adjustment expected to exceed the
threshold for submission of cost or pricing data at
FAR 15.804-2(a)(1), the Contractor shall require the
subcontractor to submit cost or pricing data (actually
or by specific identification in writing), unless the
price is—
    (1) Based on adequate price competition;
    (2) Based on established catalog or market prices
of commercial items sold in substantial quantities to
the general public; or
    (3) Set by law or regulation.
* * * * *

(End of clause)

 (a) Before awarding any subcontract expected to
exceed the threshold for submission of cost or pric-
ing data at FAR 15.804-2(a)(1), on the date of
agreement on price or the date of award,
whichever is later; or before pricing any sub-
contract modification involving a pricing adjustment
expected to exceed the threshold for submission of
cost or pricing data at FAR 15.804-2(a)(1), the Con-
tractor shall require the subcontractor to submit cost
or pricing data (actually or by specific identification
in writing), unless an exception under FAR
15.804-1 applies.
* * * * *

(End of clause)
[FAC 90-32]

52.215-25  Subcontractor Cost or Pricing Data— Modifications.

FAR as of FAC 90-25 FAR as revised

As prescribed in 15.804-8(d), insert the following
clause:

SUBCONTRACTOR COST OR PRICING
DATA—MODIFICATIONS (NOV 1994)

As prescribed in 15.804-8(d), insert the following
clause:

SUBCONTRACTOR COST OR PRICING
DATA—MODIFICATIONS (OCT 1995)

* * * * *
(b)  Before awarding any subcontract expected to

exceed the threshold for submission of cost or pric-
ing data at FAR 15.804-2(a)(1) when entered into, or
pricing any subcontract modification involving a
pricing adjustment expected to exceed the threshold
for submission of cost or pricing data at FAR
15.804-2(a)(1), the Contractor shall require the sub-

* * * * *
(b) Before awarding any subcontract expected to

exceed the threshold for submission of cost or pric-
ing data at FAR 15.804-2(a)(1), on the date of
agreement on price or the date of award,
whichever is later; or before pricing any sub-
contract modification involving a pricing adjustment
expected to exceed the threshold for submission of
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contractor to submit cost or pricing data (actually or
by specific identification in writing), unless the
price is—
    (1) Based on adequate price competition;
    (2) Based on established catalog or market prices
of commercial items sold in substantial quantities to
the general public; or
    (3) Set by law or regulation.

cost or pricing data at FAR 15.804-2(a)(1), the Con-
tractor shall require the subcontractor to submit cost
or pricing data (actually or by specific identification
in writing), unless an exception under FAR
15.804-1 applies.

 * * * * *
(d) The Contractor shall insert the substance of

this clause, including this paragraph (d), in each
subcontract that exceeds the threshold for submis-
sion of cost or pricing data at FAR 15.804-2(a)(1),
when entered into.

(End of clause)

 * * * * *
(d) The Contractor shall insert the substance of

this clause, including this paragraph (d), in each
subcontract that exceeds the threshold for submis-
sion of cost or pricing data at FAR 15.804-2(a)(1)
on the date of agreement on price or the date of
award, whichever is later.

(End of clause)
[FAC 90-32]

52.215-41  Requirements for Cost or Pricing Data or Information Other Than Cost or
Pricing Data.  [FAC 90-32]

As prescribed in 15.804-8(h), insert the following provision:
REQUIREMENTS FOR COST OR PRICING DATA OR INFORMATION OTHER

THAN COST OR PRICING DATA  (OCT 1995)
(a) Exceptions from cost or pricing data.  (1) In lieu of submitting cost or pricing

data, offerors may submit a written request for exception by submitting the informa-
tion described in the following subparagraphs.  The Contracting Officer may require
additional supporting information, but only to the extent necessary to determine
whether an exception should be granted, and whether the price is fair and reasonable.

(i) Information relative to an exception granted for prior or repetitive acquisi-
t ions .

(ii) Catalog price information as follows:
(A) Attach a copy of or identify the catalog and its date, or the appropriate

pages for the offered items, or a statement that the catalog is on file in the
buying office to which this proposal is being made.

(B) Provide a copy or describe current discount policies and price lists
(published or unpublished), e.g., wholesale, original equipment manufacturer,
and reseller.

(C) Additionally, for each catalog item that exceeds      *      (extended value not
unit price), provide evidence of substantial sales to the general public.  This
may include sales order, contract, shipment, invoice, actual recorded sales or
other records that are verifiable.  In addition, if the basis of the price proposal
is sales of essentially the same commercial item by affiliates, other manufac-
turers or vendors, those sales may be included.  The offeror shall explain the
basis of each offered price and its relationship to the established catalog price.
When substantial general public sales have also been made at prices other than
catalog or price list prices, the offeror shall indicate how the proposed price re-
lates to the price of such recent sales in quantities similar to the proposed
quantities.
(iii) Market price information.  Include the source and date or period of the

market quotation or other basis for market price, the base amount, and applicable
discounts.  The nature of the market should be described.  The supply or service
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being purchased should be the same as or similar to the market price supply or
service.  Data supporting substantial sales to the general public is also required.

(iv) Identification of the law or regulation establishing the price offered.  If
the price is controlled under law by periodic rulings, reviews, or similar actions
of a governmental body, attach a copy of the controlling document, unless it was
previously submitted to the contracting office.

(v) For a commercial item exception, information on prices at which the same
item or similar items have been sold in the commercial market.
(2) The offeror grants the Contracting Officer or an authorized representative the

right to examine, at any time before award, books, records, documents, or other di-
rectly pertinent records to verify any request for an exception under this provision,
and the reasonableness of price.  Access does not extend to cost or profit informa-
tion or other data relevant solely to the offeror's determination of the prices to be
offered in the catalog or marketplace.
(b) Requirements for cost or pricing data.  If the offeror is not granted an exception

from the requirement to submit cost or pricing data, the following applies:
(1) The offeror shall submit cost or pricing data on Standard Form (SF) 1411,

Contract Pricing Proposal Cover Sheet (Cost or Pricing Data Required), with sup-
porting attachments prepared in accordance with Table 15-2 of FAR 15.804-6(b)(2).

(2) As soon as practicable after agreement on price, but before contract award
(except for unpriced actions such as letter contracts), the offeror shall submit a Cer-
tificate of Current Cost or Pricing Data, as prescribed by FAR 15.804-4.
(c) By submitting information to qualify for an exception, an offeror is not repre-

senting that this is the only exception that may apply.
 (End of provision)

* Insert dollar amount for sampling (see 15.804-1(c)(1))
Alternate I (OCT 1995).  As prescribed in 15.804-8(h), substitute the following

paragraph (b)(1) for paragraph (b)(1) of the basic provision:
(b)(1) The offeror shall submit cost or pricing data on Standard Form (SF) 1411,

Contract Pricing Proposal Cover Sheet (Cost or Pricing Data Required), with support-
ing attachments prepared in the following format:

Alternate II (OCT 1995).  As prescribed in 15.804-8(h), add the following paragraph
(d) to the basic provision:

(d) When the proposal is submitted, also submit one copy each, including the SF
1411 and supporting attachments, to:  (1) the Administrative Contracting Officer, and
(2) the Contract Auditor.

Alternate III (OCT 1995).  As prescribed in 15.804-8(h), add the following para-
graph (d) to the basic provision (if Alternate II is also used, redesignate as paragraph
(e)):

(c) Submit the cost portion of the proposal via the following electronic media:
   (   Insert media format, e.g., electronic spreadsheet format, electronic mail, etc.).

Alternate IV (OCT 1995).  As prescribed in 15.804-8(h), replace the text of the ba-
sic provision with the following:

(a) Submission of cost or pricing data is not required.
(b) Provide information described below:  (Insert description of the information and

the format that are required, including access to records necessary to permit an ade-
quate evaluation of the proposed price in accordance with 15.804-6(a)(5). Standard
Form 1448, Proposal Cover Sheet (Cost or Pricing Data Not Required), may be used
for information other than cost or pricing data.)
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52.215-42  Requirements for Cost or Pricing Data or Information Other Than Cost or
Pricing Data—Modifications.  [FAC 90-32]

As prescribed in 15.804-8(i), insert the following clause:
REQUIREMENTS FOR COST OR PRICING DATA OR INFORMATION OTHER

THAN COST OR PRICING DATA—MODIFICATIONS
(OCT 1995)

(a) Exceptions from cost or pricing data.  (1) In lieu of submitting cost or pricing
data for modifications under this contract, for price adjustments expected to exceed the
threshold set forth at FAR 15.804-2(a)(1) on the date of the agreement on price or the
date of the award, whichever is later, the Contractor may submit a written request for
exception by submitting the information described in the following subparagraphs.
The Contracting Officer may require additional supporting information, but only to
the extent necessary to determine whether an exception should be granted, and whether
the price is fair and reasonable—

(i) Information relative to an exception granted for prior or repetitive acquisi-
t ions .

(ii) Catalog price information as follows:
(A) Attach a copy of or identify the catalog and its date, or the appropriate

pages for the offered items, or a statement that the catalog is on file in the
buying office to which this proposal is being made.

(B) Provide a copy or describe current discount policies and price lists
(published or unpublished), e.g., wholesale, original equipment manufacturer,
and reseller.

(C) Additionally, for each catalog item that exceeds       *       (extended value
not unit price), provide evidence of substantial sales to the general public.
This may include sales order, contract, shipment, invoice, actual recorded sales
or other records that are verifiable.  In addition, if the basis of the price pro-
posal is sales of essentially the same commercial item by affiliates, other
manufacturers or vendors, those sales may be included.  The offeror shall ex-
plain the basis of each offered price and its relationship to the established cata-
log price.  When substantial general public sales have also been made at prices
other than catalog or price list prices, the offeror shall indicate how the pro-
posed price relates to the price of such recent sales in quantities similar to the
proposed quantities.
(iii) Market price information.  Include the source and date or period of the

market quotation or other basis for market price, the base amount, and applicable
discounts.  The nature of the market should be described.  The supply or service
being purchased should be the same as or similar to the market price supply or
service.  Data supporting substantial sales to the general public is also required.

(iv) Identification of the law or regulation establishing the price offered.  If
the price is controlled under law by periodic rulings, reviews, or similar actions
of a governmental body, attach a copy of the controlling document, unless it was
previously submitted to the contracting office.

(v) Information on modifications of contracts or subcontracts for commercial
i tems .

(A) If (   1   ) the original contract or subcontract was granted an exception from
cost or pricing data requirements because the price agreed upon was based on
adequate price competition, catalog or market prices of commercial items, or
prices set by law or regulation; and (   2   ) The modification (to the contract or
subcontract) is not exempted based on one of these exceptions, then the Con-
tractor may provide information to establish that the modification would not
change the contract or subcontract from a contract or subcontract for the acqui-
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sition of a commercial item to a contract or subcontract for the acquisition of
an item other than a commercial item.

(B) For a commercial item exception, the Contractor may provide informa-
tion on prices at which the same item or similar items have been sold in the
commercial market.

(2) The Contractor grants the Contracting Officer or an authorized representative
the right to examine, at any time before award, books, records, documents, or other
directly pertinent records to verify any request for an exception under this clause,
and the reasonableness of price.  Access does not extend to cost or profit informa-
tion or other data relevant solely to the Contractor's determination of the prices to
be offered in the catalog or marketplace.

(3) By submitting information to qualify for an exception, an offeror is not rep-
resenting that this is the only exception that may apply.
(b) Requirements for cost or pricing data.  If the Contractor is not granted an excep-

tion from the requirement to submit cost or pricing data, the following applies:
(1) The Contractor shall submit cost or pricing data on Standard Form (SF) 1411,

Contract Pricing Proposal Cover Sheet (Cost or Pricing Data Required), with sup-
porting attachments prepared in accordance with Table 15-2 of FAR 15.804-6(b)(2).

(2) As soon as practicable after agreement on price, but before award (except for
unpriced actions), the Contractor shall submit a Certificate of Current Cost or Pric-
ing Data, as prescribed by FAR 15.804-4.

 (End of clause)
*  Insert dollar amount for sampling (see 15.804-1(c)(1))

Alternate I (OCT 1995).  As prescribed in 15.804-8(i), substitute the following
paragraph (b)(1) for paragraph (b)(1) of the basic clause.

(b)(1) The Contractor shall submit cost or pricing data on Standard Form (SF)
1411, Contract Pricing Proposal Cover Sheet (Cost or Pricing Data Required), with
supporting attachments prepared in the following format:

Alternate II (OCT 1995).  As prescribed in 15.804-8(i), add the following paragraph
(c) to the basic clause:

(c) When the proposal is submitted, also submit one copy each, including the SF
1411 and supporting attachments, to:  (1) the Administrative Contracting Officer, and
(2) the Contract Auditor.

Alternate III (OCT 1995).  As prescribed in 15.804-8(i), add the following para-
graph (c) to the basic clause (if Alternate II is also used, redesignate as paragraph (d)):

(c) Submit the cost portion of the proposal via the following electronic media:
(Insert media format).

Alternate IV (OCT 1995). As prescribed in 15.804-8(i), replace the text of the basic
clause with the following:

(a) Submission of cost or pricing data is not required.
(b) Provide information described below:     (   Insert description of the information and

the format that are required, including access to records necessary to permit an ade-
quate evaluation of the proposed price in accordance with 15.804-6(a)(5). Standard
Form 1448, Proposal Cover Sheet (Cost or Pricing Data Not Required), may be used
for information other than cost or pricing data.)
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15.805-1  General.

FAR as of FAC 90-25 FAR as revised

* * * * *
[NOTE: from old 15.804-1]

(b) The Armed Services Procurement Manual for
Contract Pricing (ASPM No. 1) was issued by the
Department of Defense to guide pricing and negotiat-
ing personnel. It provides detailed discussions and
examples applying pricing policies to pricing prob-
lems. ASPM No. 1 is available for use for instruc-
tion and professional guidance. However, it is not
directive, and its references to Department of Defense
forms and regulations should be considered informa-
tional only. Copies of ASPM No. 1 (Stock No.
008-000-00221-5) may be purchased from the Super-
intendent of Documents, Attn: Mail List Section,
U.S. Government Printing Office, Washington, DC
20402.

* * * * *

(d) The Armed Services Pricing Manual
(ASPM Volume I, "Contract Pricing," and
Volume 2, "Price Analysis") was issued by
the Department of Defense to guide pricing and ne-
gotiating personnel.  The ASPM provides detailed
discussion and examples applying pricing policies to
pricing problems.  The ASPM is available for use
for instruction and professional guidance.  However,
it is not directive and its references to Department of
Defense forms and regulations should be considered
informational only.  Copies of ASPM Vol. 1
(Stock No. 008-000-00457-9) and Vol. 2
(Stock No. 008-000-00467-6) may be pur-
chased from the Superintendent of Documents, U.S.
Government Printing Office, by telephone (202)
512-1800 or facsimile (202) 512-2250, or
by mail order from the Superintendent of
Documents, P. O. Box 371954, Pitts-
burgh, PA 15250-7954.  [FAC 90-32]

15.805-2  Price analysis.

FAR as of FAC 90-25 FAR as revised

* * * * * * * * * *
(f) Comparison of proposed prices with

prices for the same or similar items ob-
tained through market research. [FAC 90-32]

15.805-5  Field pricing support.

FAR as of FAC 90-25 FAR as revised

(a)(1)  When cost or pricing data are required, con-
tracting officers shall request a field pricing report
(which may include an audit review by the cognizant
contract audit activity) before negotiating any con-
tract or modification resulting from a proposal in
excess of $500,000, except as otherwise authorized
under agency procedures, unless information avail-
able to the contracting officer is considered adequate
to determine the reasonableness of the proposed cost

(a)(1)  When cost or pricing data are required, con-
tracting officers shall request a field pricing report
(which may include an audit review by the cognizant
contract audit activity) before negotiating any con-
tract or modification resulting from a proposal in
excess of $500,000, except as otherwise authorized
under agency procedures, unless information avail-
able to the contracting officer is considered adequate
to determine the reasonableness of the proposed cost
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or price.  Requests for field pricing support should
be tailored to ask for minimum essential informa-
tion needed to ensure a fair and reasonable price.  In-
formation of the type described in subdivisions
(a)(1)(i) through (a)(1)(vi) of this subsection, which
is often available to the contracting officer from the
Administrative Contracting Officer or from the cog-
nizant auditor, may be useful in determining the ex-
tent of any field pricing support that is needed—
* * * *

or price.  The contracting officer should
contact the cognizant audit office to de-
termine the existence of audits addressing
proposed indirect costs.  In accordance
with 41 U.S.C. 254d and 10 U.S.C. 2313,
the contracting officer shall not request a
preaward audit of such indirect costs un-
less the information available from any
existing audit completed within the pre-
ceding 12 months is considered inadequate
for determining the reasonableness of the
proposed indirect costs. Requests for field pric-
ing support should be tailored to ask for minimum
essential information needed to ensure a fair and rea-
sonable price.  Information of the type described in
subdivisions (a)(1)(i) through (a)(1)(vi) of this sub-
section, which is often available to the contracting
officer from the Administrative Contracting Officer
or from the cognizant auditor, may be useful in de-
termining the extent of any field pricing support that
is needed—
* * * *  [FAC 90-31]

15.806-1  General.

FAR as of FAC 90-25 FAR as revised

(a)(1)  * * * * *
(2)  Subcontractors must submit to the contractor

or higher tier subcontractor, cost or pricing data or
claims for exemption from the requirement to sub-
mit them.  * * * * *

(a)(1)  * * * * *.
(2)  Subcontractors must submit to the contractor

or higher tier subcontractor, cost or pricing data or
requests for exemption from the requirement to
submit them.  * * * * *  [FAC 90-32]

 (b) Except when the subcontract prices are based
on adequate price competition, on established catalog
or market prices of commercial items sold in sub-
stantial quantities to the general public, or are set by
law or regulation, any contractor required to submit
certified cost or pricing data also shall obtain certi-
fied cost or pricing data before awarding any subcon-
tract or purchase order expected to exceed the perti-
nent threshold set forth at 15.804-2(a)(1)(iii), or is-
suing any modification involving a price adjustment
expected to exceed the pertinent threshold set forth at
15.804-2(a)(1)(iv) (see example of pricing adjust-
ment at 15.804-2(a)(1)(ii)). To waive subcontractor
cost or pricing data, follow the procedures at 15.804-
3(i).
* * * * *

 (b) Unless the subcontract qualifies for an
exception under 15.804-1, any contractor re-
quired to submit cost or pricing data also shall ob-
tain cost or pricing data before awarding any subcon-
tract or purchase order expected to exceed the cost
or pricing data threshold, or issuing any modifi-
cation involving a price adjustment expected to ex-
ceed the cost or pricing data threshold.
* * * * * [FAC 90-32]
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15.806-2  Prospective subcontractor cost or pricing data.

FAR as of FAC 90-25 FAR as revised

(a)  The contracting officer shall require a contrac-
tor that is required to submit certified cost or pricing
data also to submit to the Government (or cause the
submission of) accurate, complete, and current cost
or pricing data from prospective subcontractors in
support of each subcontract cost estimate that is (1)
$1,000,000 or more, (2) both more than the perti-
nent threshold set forth at 15.804-2(a)(1)(iii) and (iv)
and more than 10 percent of the prime contractor's
proposed price, or (3) considered to be necessary for
adequately pricing the prime contract.  These sub-
contract cost or pricing data may be submitted using
a Standard Form 1411 (SF 1411), Contract Pricing
Proposal Cover Sheet.

(a) The contracting officer shall require a contrac-
tor that is required to submit cost or pricing data
also to submit to the Government (or cause submis-
sion of) accurate, complete, and current cost or pric-
ing data from prospective subcontractors in support
of each subcontract cost estimate that is (1)
$1,000,000 or more, (2) both more than the cost
or pricing data threshold and more than 10 per-
cent of the prime contractor's proposed price, or (3)
considered to be necessary for adequately pricing the
prime contract.  These subcontract cost or pricing
data may be submitted using a Standard Form (SF)
1411, Contract Pricing Proposal Cover Sheet
(Cost or Pricing Data Required). [FAC 90-
32]

* * * * *
(c)  If the prospective contractor satisfies the con-

tracting officer that a subcontract will be priced on
the basis of one of the exemptions in 15.804-3, the
contracting officer normally shall not require sub-
mission of subcontractor cost or pricing data to the
Government in that case.  If the subcontract estimate
is based upon the cost or pricing data of the
prospective subcontractor most likely to be awarded
the subcontract, the contracting officer shall not re-
quire submission to the Government of data from
more than one proposed subcontractor for that sub-
contract.

* * * * *
(c) If the prospective contractor satisfies the con-

tracting officer that a subcontract will be priced on
the basis of one of the exceptions, the contracting
officer shall not require submission of cost or pric-
ing data to the Government in that case.  If the sub-
contract estimate is based upon the cost or pricing
data of the prospective subcontractor most likely to
be awarded the subcontract, the contracting officer
shall not require submission to the Government of
data from more than one proposed subcontractor for
that subcontract.  [FAC 90-32]

 (d)  Subcontractor cost or pricing data shall be ac-
curate, complete, and current as of the date of final
price agreement given on the contractor's Certificate
of Current Cost or Pricing Data.  The prospective
contractor shall be responsible for updating a pro-
spective subcontractor's data.
* * * * *

 (d) Subcontractor cost or pricing data shall be ac-
curate, complete, and current as of the date of price
agreement or, if applicable, another date
agreed upon between the parties, given on
the contractor's Certificate of Current Cost or Pric-
ing Data.  The prospective contractor shall be re-
sponsible for updating a prospective subcontractor's
data.  [FAC 90-32]
* * * * *

15.808  Price negotiation memorandum.

FAR as of FAC 90-25 FAR as revised

(a) At the conclusion of each negotiation of an
initial or revised price, the contracting officer shall
promptly prepare a memorandum of the principal
elements of the price negotiation. The memorandum

(a) At the conclusion of each negotiation of an
initial or revised price, the contracting officer shall
promptly prepare a memorandum of the principal
elements of the price negotiation. The memorandum
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shall be included in the contract file and shall con-
tain the following minimum information:

* * * * *
(5) If certified cost or pricing data were required, the
extent to which the contracting officer—

* * * * *
(6) If cost or pricing data were not required in the

case of any price negotiation exceeding the thresh-
olds set forth at 15.804-2(a)(1), the exemption or
waiver used and the basis for claiming or granting it.

(7) If certified cost or pricing data were required
by the contracting officer under 15.804-2(a)(2), the
rationale for such requirement.

shall be included in the contract file and shall con-
tain the following minimum information:

* * * * *
(5) If cost or pricing data were required, the extent to
which the contracting officer—

* * * * *
(6) If cost or pricing data were not required in the

case of any price negotiation exceeding the cost or
pricing data threshold, the exception used and
the basis for it.  [FAC 90-32]

(8) * * * * *
(9) * * * * *
(10) * * * * *

 (b) * * * * *

(7) * * * * *
(8) * * * * *
(9) * * * * *

 (b) * * * * *       [FAC 90-32]

15.812-1 General.

FAR as of FAC 90-25 FAR as revised

(a) * * * * *
(b) However, the policy in paragraph (a) of this

subsection does not apply to any contract or subcon-
tract item of supply for which the price is, or is
based on, an established catalog or market price of a
commercial item sold in substantial quantities to the
general public.  A price is "based on" a catalog or
market price only if the item is sufficiently similar
to the catalog or market price commercial item to
ensure that any difference in price can be identified
and justified without resort to cost analysis.

(a) * * * * *
(b) However, the policy in paragraph (a) of this

subsection does not apply to any contract or subcon-
tract item of supply for which the price is, or is
based on, an established catalog or market price of a
commercial item sold in substantial quantities to the
general public under 15.804-1(b)(2) or a
commercial item exception under 15.804-
1(b)(4).  [FAC 90-32]

(c) In addition, when contracting by negotiation
without full and open competition, contracting offi-
cers shall require that offerors identify in their pro-
posals those items of supply which they will not
manufacture or to which they will not contribute
significant value.  The contracting officer shall re-
quire similar information when contracting by nego-
tiation with full and open competition if adequate
price competition is not expected (see 15.804-3(b)).
The information need not be requested in connection
with the award of contracts under the General Serv-
ices Administration's competitive Multiple Award
Schedule Program.  The information shall not be re-
quested for commercial items sold in substantial
quantities to the general public when the prices are,
or are based on, established catalog or market prices.
Such information shall be used to determine whether

(c) In addition, when contracting by negotiation
without full and open competition, contracting offi-
cers shall require that offerors identify in their pro-
posals those items of supply which they will not
manufacture or to which they will not contribute
significant value. The contracting officer shall re-
quire similar information when contracting by nego-
tiation with full and open competition if adequate
price competition is not expected (see 15.804-
1(b)(1)). The information need not be requested in
connection with the award of contracts under the
General Services Administration's competitive Mul-
tiple Award Schedule Program.  The information
shall not be requested for commercial items sold in
substantial quantities to the general public when the
prices are, or are based on, established catalog or
market prices.  Such information shall be used to de-
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the intrinsic value of an item has been distorted
through application of overhead and whether such
items should be considered for breakout.  The con-
tracting officer may require such information in any
other negotiated contracts when appropriate.

termine whether the intrinsic value of an item has
been distorted through application of overhead and
whether such items should be considered for break-
out.  The contracting officer may require such in-
formation in any other negotiated contracts when
appropriate.   [FAC 90-32]

15.905 Profit-analysis factors.

15.905-1 Common factors.

FAR as of FAC 90-25 FAR as revised

* * * * *
(c) Federal socioeconomic programs.  This factor

measures the degree of support given by the prospec-
tive contractor to Federal socioeconomic programs,
such as those involving small business concerns,
small business concerns owned and controlled by so-
cially and economically disadvantaged individuals,
handicapped sheltered workshops, labor surplus ar-
eas, and energy conservation. Greater profit opportu-
nity should be provided contractors who have dis-
played unusual initiative in these programs.

* * * * *

* * * * *
(c) Federal socioeconomic programs.  This factor

measures the degree of support given by the prospec-
tive contractor to Federal socioeconomic programs,
such as those involving small business concerns,
small business concerns owned and controlled by so-
cially and economically disadvantaged individuals,
women-owned small businesses, handicapped
sheltered workshops, and energy conservation.
Greater profit opportunity should be provided con-
tractors who have displayed unusual initiative in
these programs.  [FAC 90-32]

* * * * *

SUBPART 15.10—PREAWARD, AWARD, AND POSTAWARD NOTIFICATIONS,
PROTESTS, AND MISTAKES

FAR as of FAC 90-25 FAR as revised

15.1001 General. This subpart applies to
the use of competitive proposals, as de-
scribed in 6.102(b), and a combination of
competitive procedures, as described in
6.102(c). To the extent practicable, how-
ever, the procedures and intent of this
subpart, with reasonable modification,
should be followed for acquisitions de-
scribed in 6.102(d): broad agency an-
nouncements, small business innovation
research contracts and architect-engineer
contracts. However, they do not apply to
multiple award schedules, as described in
6.102(d)(3).
[FAC 90-31]
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15.1002 Notifications to unsuccessful offerors.

FAR as of FAC 90-25 FAR as revised

(a) General.  The contracting officer shall promptly
notify each offeror whose proposal is determined to
be unacceptable or whose offer is not selected for
award, unless disclosure might prejudice the Gov-
ernment’s interest.

(a) General.  Within three days after the date
of contract award, the contracting officer shall
notify, in writing or electronically, each of-
feror whose proposal is determined to be unaccept-
able or whose offer is not selected for award.
"Day", for purposes of the notification
process, means calendar day, except that
the period will run until a day which is
not a Saturday, Sunday, or legal holiday.
[FAC 90-31]

(b) Preaward notices. (1) When the proposal
evaluation period for a solicitation estimated to ex-
ceed the small purchase limitation in Part 13 is ex-
pected to exceed 30 days, or when a limited number
of offerors have been selected as being within the
competitive range (see 15.609), the contracting offi-
cer, upon determining that a proposal is unaccept-
able, shall promptly notify the offeror. The notice
shall at least state (i) in general terms the basis for
the determination and (ii) that a revision of the pro-
posal will not be considered. [FAC 90- 29]

(2) In a small business set-aside (see Subpart
19.5), upon completion of negotiations and determi-
nations of responsibility, but prior to award, the
contracting officer shall inform each unsuccessful of-
feror in writing of the name and location of the ap-
parent successful offeror. The notice shall also state
that (i) the Government will not consider subsequent
revisions of the unsuccessful proposal and (ii) no re-
sponse is required unless a basis exists to challenge
the small business size status of the apparently suc-
cessful offeror. The notice is not required when the
contracting officer determines in writing that the ur-
gency of the requirement necessitates award without
delay.

(b) Preaward notices. (1) When the proposal
evaluation period for a solicitation not using
simplified acquisition procedures in part 13
is expected to exceed 30 days, or when a limited
number of offerors have been selected as being
within the competitive range (see 15.609), the con-
tracting officer, upon determining that a proposal is
unacceptable, shall promptly notify the offeror.  The
notice shall at least state (i) in general terms the ba-
sis for the determination and (ii) that a revision of
the proposal will not be considered. [FAC  90-29]

(2) In a small business set-aside (see Subpart
19.5), upon completion of negotiations and deter-
minations of responsibility, but prior to award, the
contracting officer shall notify each unsuccessful of-
feror in writing or electronically of the name
and location of the apparent successful offeror. The
notice shall also state that (i) the Government will
not consider subsequent revisions of the unsuccess-
ful proposal and (ii) no response is required unless a
basis exists to challenge the small business size
status of the apparently successful offeror. The no-
tice is not required when the contracting officer de-
termines in writing that the urgency of the require-
ment necessitates award without delay. [FAC  90-
31]

(c)  Postaward notices.  (1) Promptly after award
of contracts resulting from solicitations exceeding
the small purchase limitation in Part 13, the con-
tracting officer shall notify unsuccessful offerors in
writing, unless preaward notice was given under
paragraph (b) of this section.  The notice shall in-
clude—
 (i) The number of offerors solicited;
(ii) The number of proposals received;
(iii) The name and address of each offeror receiving

an award;
(iv) The items, quantities, and unit prices of each

award (if the number of items or other factors

(c) Postaward notices.  (1) After award of con-
tracts resulting from solicitations not using sim-
plified acquisition procedures, the contracting
officer shall notify unsuccessful offerors in writing
or electronically, unless preaward notice was
given under paragraph (b) of this section. The notice
shall include—
(i) The number of offerors solicited
(ii) The number of proposals received;
(iii) The name and address of each offeror receiving

an award;
(iv) The items, quantities, and unit prices of each

award (if the number of items or other factors
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makes listing unit prices impracticable, only
the total contract price need be furnished); and

(v) In general terms, the reason the offeror’s pro-
posal was not accepted, unless the price infor-
mation

       in (iv) above readily reveals the reason. In no
event shall an offeror’s cost breakdown, profit,
overhead rates, trade secrets, manufacturing
processes and techniques, or other confidential
business information be disclosed to any other
offeror.

(2)  For acquisitions subject to the Trade Agree-
ments Act or the North American Free Trade
Agreement (NAFTA) Implementation Act (see
25.405(e)), the information in paragraph (c)(1)
of this section shall be provided to unsuccessful
offerors from designated or NAFTA countries
promptly, but in no event later than seven
working days after contract award.

     (3) Upon request, the contracting officer shall
furnish the information described in
15.1001(c)(1) (i) through (v) to unsuccessful of-
ferors in solicitations not exceeding the small
purchase limitation in Part 13.

makes listing unit prices impracticable, only
the total contract price need be furnished); and

(v) In general terms, the reason the offeror’s pro-
posal was not accepted, unless the price infor-
mation

       in (iv) above readily reveals the reason. In no
event shall an offeror’s cost breakdown, profit,
overhead rates, trade secrets, manufacturing
processes and techniques, or other confidential
business information be disclosed to any other
offeror.

(2) Upon request, the contracting officer shall
furnish the information described in 15.1002(c)(1)(i)
through (v) to unsuccessful offerors in solicitations
using simplified acquisition procedures in
Part 13.

[FAC 90-29 & 31]]

15.1003 Notification to successful offerors.

FAR as of FAC 90-25 FAR as revised

The contracting officer shall award a contract
with reasonable promptness to the successful offeror
(selected in accordance with 15.611(d)) by transmit-
ting written of the award to that offeror (but see
15.608(b)).  * * * * *

The contracting officer shall award a contract
with reasonable promptness to the successful offeror
(selected in accordance with 15.611(d)) by transmit-
ting written or electronic notice of the award to
that offeror (but see 15.608(b)). * * * * *
[FAC 90-31]

15.1004 Debriefing of unsuccessful offerors

FAR as of FAC 90-25 FAR as revised

(a)  When a contract is awarded on the basis of
other than price alone (see Subpart 15.6), unsuccess-
ful offerors, upon their written request, shall be de-
briefed as soon as possible and furnished the basis
for the selection decision and contract award.

(a)  When a contract is awarded on the basis of
competitive proposals, an offeror, upon its
written request received by the agency within
three days after the date the unsuccessful
offeror receives notice of contract award,
shall be debriefed and furnished the basis for the se-
lection decision and contract award.  When practi-
cable, debriefing requests received more
than three days after the offeror receives
notice of contract award shall be accom-
modated. However, accommodating such
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untimely debriefing requests does not ex-
tend the time within which suspension of
performance can be required, as this ac-
commodation is not a "required debrief-
ing" as described in FAR Part 33.  To the
maximum extent practicable, the debrief-
ing should occur within five days after re-
ceipt of the written request. "Day", for pur-
poses of the debriefing process, means calendar day,
except that the period will run until a day which is
not a Saturday, Sunday, or legal holiday.

(b)  Debriefings of successful and un-
successful offerors may be done orally, in
writing, by electronic means, or any other
method acceptable to the contracting offi-
cer.

(c) The contracting officer should chair
any debriefing session held. Individuals
actually responsible for the eval-uations
shall provide support. If the contracting
officer is unavailable, another agency rep-
resentative may be designated by the con-
tracting officer on a case-by-case basis,
with the approval of an individual a level
above the contracting officer.

(b) Debriefing information shall include the
Government’s evaluation of the significant weak or
deficient factors in the proposal; however, point-by-
point comparisons with other offerors’ proposals
shall not be made. Debriefing shall not reveal the
relative merits or technical standing of competitors
or the evaluation scoring  Moreover, debriefing shall
not reveal any information that is not releasable un-
der the Freedom of Information Act; for example—

(1) Trade secrets;
(2) Privileged or confidential manufacturing

processes and techniques; and
(3) Commercial and financial information that

is privileged or confidential, including cost break-
downs, profit, indirect cost rates, and similar infor-
mation; and

(d) At a minimum, the debriefing informa-
tion shall include—

(1) The Government's evaluation of the signifi-
cant weaknesses or deficiencies in the of-
feror's proposal, if applicable;

(2) The overall evaluated cost or price
and technical rating, if applicable, of the
successful offeror and debriefed offeror;

(3) The overall ranking of all offerors
when any ranking was developed by the
agency during the source selection;

(4) A summary of the rationale for
award;

(5) For acquisitions of commercial end items,
the make and model of the item to be delivered
by the successful offeror; and

(6) Reasonable responses to relevant
questions about whether source selection
procedures contained in the solicitation,
applicable regulations, and other applica-
ble authorities were followed.

(e)  The debriefing shall not include
point-by-point comparisons of the debriefed of-
feror's proposal with those of other offerors.
Moreover, debriefing shall not reveal any informa-
tion exempt from release under the Freedom of
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Information Act including—
(1) Trade secrets;
(2) Privileged or confidential manufacturing proc-

esses and techniques;
(3) Commercial and financial information that is

privileged or confidential, including cost break-
downs, profit, indirect cost rates, and similar infor-
mation; and

(4) The names of individuals providing
reference information about an offeror's
past performance. [FAC 90-26]

(c) The contracting officer shall include a sum-
mary of the debriefing in the contract file.

(f)  The contracting officer shall include an of-
ficial summary of the debriefing in the contract
file.

(g)  If, within one year of contract
award, a protest causes the agency to is-
sue either a new solicitation or a new re-
quest for best and final offers on the pro-
tested contract award, the agency shall
make available to all offerors—

(1)  Information provided in any de-
briefings conducted on the original award
about the successful offeror's proposal;
and

(2)  Other nonproprietary information
that would have been provided to the
original offerors.
 [FAC 90-31]

52.215-16 Contract Award. [FAC 90-31]

FAR as of FAC 90-25 FAR as revised

CONTRACT AWARD (JUL 1990)

* * * *

CONTRACT AWARD (OCT 1995)

(h)  The Government may disclose the
following information in post-award de-
briefings to other offerors:  (1) the over-
all evaluated cost and technical rating of
the successful offeror; (2) the overall
ranking of all offerors, when any ranking
was developed by the agency during source
selection; (3) a summary of the rationale
for award; and (4) for acquisitions of
commercial end items, the make and
model or commercial item description of
the item to be delivered by the successful
offeror.
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52.215-26  Integrity of Unit Prices. [FAC 90-32]

FAR as of FAC 90-25 FAR as revised

As prescribed in 15.812-2, insert the following
clause:

INTEGRITY OF UNIT PRICES (APR 1991)

As prescribed in 15.812-2, insert the following
clause:

INTEGRITY OF UNIT PRICES (OCT 1995),

 * * * * *
(b) The requirement in paragraph (a) of this clause

does not apply to any contract or subcontract item of
supply for which the unit price is, or is based on, an
established catalog or market price for a commercial
item sold in substantial quantities to the general
public. A price is based on a catalog or market price
only if the item being purchased is sufficiently simi-
lar to the catalog or market price commercial item to
ensure that any difference in price can be identified
and justified without resort to cost analysis.
* * * * *

* * * * *
 (b) The requirement in paragraph (a) of this clause
does not apply to any contract or subcontract item of
supply for which the unit price is, or is based on, an
established catalog or market price for a commercial
item sold in substantial quantities to the general
public or to an item qualifying for a com-
mercial item exception to cost or pricing
data.  A price is based on an established catalog or
market price only if the item being purchased is suf-
ficiently similar to the catalog or market priced
commercial item to ensure that any difference in
prices can be identified and justified without resort
to cost analysis.
* * * * *


